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OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Recommended Decision (R.D.) of Administrative Law Judge (ALJ) Susan D. Colwell, issued on April 4, 2012, regarding the above-captioned proceeding, and the Exceptions and Replies filed with respect thereto.
		Exceptions to the Recommended Decision were filed by PPL Electric Utilities Corporation (PPL or Company) on April 24, 2012.  The Office of Small Business Advocate (OSBA) filed Replies to Exceptions on May 4, 2012.

I.	History of the Proceeding

		The instant proceeding results from a Formal Complaint (Complaint) filed on May 31, 2011, by the OSBA against a quarterly Section 1307(e) reconciliation filing made by PPL for its Generation Supply Charge – 1 (GSC-1) for the period of June 1, 2011 through August 31, 2011.  The GSC was instituted in accordance with PPL’s Competitive Bridge Plan (CBP), which was the plan filed by PPL to provide default supply service for calendar year 2010.  The GSC was the mechanism developed for the recovery and the quarterly reconciliation of default service generation supply costs.  OSBA M.B. at 1.

		PPL’s CBP was followed by its default service plan (DSP), which provided for default service from January 1, 2011 through May 31, 2013, and included the GSC-1 for Residential and Small Commercial and Industrial (C&I) customers and the GSC-2 for Large C&I customers.  Id.

		On December 11, 2009, at Docket No. M-2009-2145482, PPL submitted a final calculation of the proposed GSC for the first quarter of 2010.  On March 1, 2010, PPL submitted its proposed GSC for the second quarter of 2010, which included a reconciliation of actual and estimated costs for January 2010.  This filing reported a $33 million under collection from Small C&I customers for January 2010.  Id. at 2.

		On March 8, 2010, PPL submitted a letter to the Commission stating that the significant under collection was not typical, and asking to withdraw the change to the GSC that it had proposed on March 1 for the second quarter of 2010.  PPL asked for approval to continue the first quarter’s GSC until July 1, 2010.  PPL sought permission to defer reconciliation until January 2011.  Id. at 2-3.

		The third and fourth quarter reconciliations also were subject to requests for deferral by PPL.  Each request was approved by the Commission, resulting in no reconciliation charges to customers and no change to the GSC in 2010.  Id. at 3.

		On December 14, 2010, PPL submitted a calculation of the proposed GSC‑1 for January through May of 2011 at Docket No. M-2010-2213310.  The reported year- end under collection included the effects of the difference between billed revenues and incurred costs, as estimated at December 31, 2010.  Following Commission approval, PPL’s recovery of reported under collections began on January 1, 2011.  Id.

		On May 20, 2011, PPL filed its proposed GSC-1 for the period of June 1, 2011 through August 31, 2011, at Docket No. M-2011-2243137.  The rate proposed for Small C&I customers in that filing is the rate at issue in the instant proceeding.  Id. at 4.

		On May 26, 2011, PPL filed Supplement No. 106 to its tariff which reflected the proposed GSC-1 for the period June 1 through August 31, 2011, as well as changes to the Act 129 Compliance Rider (ACR) and to the Transmission Service Charge (TSC).  Id. at 5.

		As previously mentioned, on May 31, 2011, the OSBA filed the instant Complaint against the May 20, 2011 GSC-1 filing, alleging that the rate for Small C&I customers may be unjust, unreasonable, unduly discriminatory or otherwise contrary to law, and that the Company had not adequately justified its under collection from prior periods.

		On June 29, 2011, PPL filed its Answer. 
		On July 11, 2011, the Commission’s former Office of Trial Staff, now part of the Bureau of Investigation and Enforcement (I&E)[footnoteRef:1], filed its Notice of Appearance. On July 12, 2011, the Office of Consumer Advocate (OCA) filed its Notice of Intervention and Public Statement. [1:  	The Office of Trial Staff was renamed pursuant to an internal reorganization and is now known as the Bureau of Investigation & Enforcement.  Implementation of Act 129 of 2008 Organization of Bureaus and Offices, Docket No. M‑2008‑2071852 (Order entered August 11, 2011).] 


		The ALJ held an evidentiary hearing on October 5, 2011.  The following testimony was admitted into the record:  OSBA Statements 1 and 2, direct and surrebuttal testimony of Robert D. Knecht; PPL Statements 1, 1-R and 1-RJ, direct, rebuttal and rejoinder testimony of Joseph M. Kleha; and PPL Statement 2-RJ, rejoinder testimony of David R. Woodruff.  Transcripts of the proceeding containing a total of sixty-eight pages were produced.  The OSBA and PPL filed main and reply briefs.  The record closed upon receipt of the reply briefs on November 9, 2011.

		On November 18, 2011, PPL filed a Motion to Strike Certain Portions of the Reply Brief of the OSBA or, in the Alternative, Petition to Reopen the Record.  The Parties were given until Wednesday, November 30, 2011, to file a response.

		On November 23, 2011, the OSBA filed a Motion to Reopen the Record and for Admission of Late-Filed Exhibits.  On December 1, 2011, PPL filed its Answer.  On December 15, 2011, the Motion to Strike Portions of the OSBA Reply Brief was granted, and the OSBA Motion to Reopen the Record for the admittance of Exhibits F and G also was granted. 

		ALJ Colwell’s Recommended Decision was issued on April 4, 2012.  In her Recommended Decision, the ALJ found that the OSBA Complaint was supported by substantial evidence and recommended that the Complaint be sustained.  The ALJ further recommended that this matter be the subject of a full and thorough Commission audit.

		Exceptions and Replies to Exceptions to the Recommended Decision were filed as noted above.	

II.	Discussion

		ALJ Colwell made fifty-six Findings of Fact and reached seven Conclusions of Law.  R.D. at 4-12, 33-34.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order. 

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

		It is important to note that this Complaint proceeding is one of several dockets which are interrelated, although not consolidated or dependent upon each other.  In the present case, the OSBA is asking the Commission to find that PPL’s proration accounting method resulted in June 2011 GSC‑1 rates that were not just and reasonable. The OSBA requests that the Commission require PPL to make refunds as appropriate, and that the Commission’s Bureau of Audits conduct a detailed audit of PPL’s default service revenues and costs for 2010, including the possible under-reporting of revenues.  R.D. at 12.
		On November 18, 2011, the OSBA filed another Complaint against PPL at Docket No. C-2011-2279176, questioning the calculation of the GSC-1 for the period of December 1, 2011 through February 29, 2011.  By letter dated February 9, 2012, the OSBA asked ALJ Dennis Buckley to hold that proceeding in abeyance pending the outcome of the present proceeding.  That request was granted by Order issued February 16, 2012.  Id.

		In a separate, pending proceeding at Petition of PPL Electric Utilities Corporation for Approval to Implement a Reconciliation Rider for Default Supply Service, Docket No. P-2011-2256365 (Reconciliation Rider Proceeding), PPL seeks approval to implement a tariff that would provide a mechanism for collecting the under collection, or refunding the over collection, of costs of default service from/to customers taking default service during the over/under collection period, but shopping at the time of reconciliation.  PPL also seeks to omit the over/under collection from the Price to Compare (PTC), and to create a competitive transition rider, that would impose a one-time non-bypassable fee upon all customers to recover historic under collections.  The Recommended Decision in that case was issued contemporaneously with the Recommended Decision in the instant proceeding.  Id. at 12-13.

		In a third pending proceeding at Pa. PUC, et al. v. PPL Electric Utilities Corporation, Docket Nos. R-2011-2264771, C-2011-2267808, and C-2011-2268983, PPL seeks approval of a tariff implementing a Time of Use (TOU) Program pursuant to a Commission directive.  Id. at 13.

		In a fourth related proceeding at PPL Electric Utilities Corporation Proposed Transmission Service Charge Reconciliation for the Twelve Months Ending November 30, 2010, Docket No. M-2010-2213754, the Commission entered an Order on May 19, 2011, which directed the Law Bureau and Bureau of Audits to develop a recommendation for the Commission regarding the various methods of reconciling transmission charges in a dynamic market on a going forward basis.  That proceeding remains pending, and a recommendation has not yet been presented to the Commission for its consideration.  Id. 

A.	Burden of Proof

		The first issue in dispute in the instant proceeding is which Party bears the burden of proof in this matter.  Both Parties accurately state the standards for making the determination, but they disagree upon the application.

		The proponent of a rule or order in any Commission proceeding has the burden of proof, 66 Pa. C.S. § 332.  Therefore, the party seeking affirmative action from the Commission has the burden of proving its case by a preponderance of the evidence, or evidence which is more convincing than the evidence presented by the other parties.  Se‑Ling Hosiery Inc. v. Margulies, 364 Pa. 45, 70 A.3d 854 (1950); Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990).  

		Additionally, any finding of fact necessary to support an adjudication of the Commission must be based upon substantial evidence, which is such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Mill v. Pa. PUC, 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa. PUC, 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. V. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Com. Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

		The “burden of proof” is composed of two distinct burdens: the burden of production and the burden of persuasion.  Hurley v. Hurley, 754 A.2d 1283 (Pa. Super 2000).

The burden of production, also called the burden of producing evidence or the burden of coming forward with evidence, determines which party must come forward with evidence to support a particular proposition.  This burden may shift between the parties during the course of a trial.  If the party (initially, this will usually be the complainant, applicant, or petitioner, as the case may be) with the burden of production fails to introduce sufficient evidence, the opposing party is entitled to receive a favorable ruling.  That is, the opposing party would be entitled to a compulsory nonsuit, a directed verdict, or a judgment notwithstanding the verdict.  Once the party with the initial burden of production introduces sufficient evidence to make out a prima facie case, the burden of production shifts to the opposing party.  If the opposing party introduces evidence sufficient to balance the evidence introduced by the party having the initial burden of production, the burden then shifts back to the party who had the initial burden to introduce more evidence favorable to his position.  The burden of production goes to the legal sufficiency of a party’s case.

Having passed the test of legal sufficiency, the party with the burden of proof then bears the burden of persuasion to be entitled to a verdict in his favor.  “[T]he burden of persuasion never leaves the party on whom it is originally cast, but the burden of production may shift during the course of the proceedings.”  Riedel v. County of Allegheny, 633 A.2d 1325; 1328 n. 11 (Pa. Cmwlth. 1993).  The burden of persuasion, usually placed on the complainant, applicant, or petitioner[footnoteRef:2], determines which party must produce sufficient evidence to meet the applicable standard of proof.  Hurley v. Hurley, 754 A.2d 1283 (Pa. Super 2000).  It is entirely possible for a party to successfully bear the burden of production but not be entitled to a verdict in his favor because the party did not bear the burden of persuasion.  Unlike the burden of production, the burden of persuasion includes determinations of credibility and acceptance or rejection of inferences.  Even unrebutted evidence may be disbelieved.  Suber v. Pa. Comm’n on Crime and Delinquency, 885 A.2d 678 (Pa.Cmwlth. 2005), app. denied, 586 Pa. 776, 895 A.2d 1264 (2006).  In order to bear the burden of proof and be entitled to a decision in his favor, a party must bear both the burden of production and the burden of persuasion. [2: 	See, 66 Pa. C.S. §§ 332(a), 315.] 


1.	Positions of the Parties

		PPL avers that the OSBA has the burden of proving both of the issues it has raised: that PPL’s Section 1307(e) reconciliation methodology under its Commission-approved tariff is unreasonable; and that PPL’s reported under collection for 2010 is incorrect.  PPL argues as follows:  

Tariffs that have been approved by the Commission have the force of law and are binding on both the utility and its customers.  Brockway Glass Co. v. Pa. P.U.C., 63 Pa. Cmwlth. 238, 437 A.2d 1067 (1981); Behrend v. Bell Telephone Co., 242 Pa. Super. 47, 363 A.2d 1152 (1976).  The burden of proving that an existing tariff provision is unreasonable or discriminatory is on the complainant.  Paul Kossman t/a Kossman Dev. Co. v. Pa. P.U.C., 694 A.2d 1147 (Pa. Cmwlth. 1997) (“Kossman”).  In Kossman, the Commonwealth Court further stated as follows:

This burden is very heavy because tariff provisions that have been properly submitted to and approved by the Commission are prima facie reasonable.  Shenango Township Board of Supervisors v. Pa. P.U.C., 686 A.2d 910, 914 (Pa. Cmwlth. 1996).

PPL M.B. at 10.

In this proceeding, the OSBA is challenging PPL’s Section 1307(e) cost recovery mechanism, which was approved by the Commission in PPL’s Provider of Last Resort II proceeding.  PPL St. 1 at 5-6.  Therefore, PPL states that the OSBA has a heavy burden of proving that PPL’s approved reconciliation methodology in PPL’s Commission-approved tariff is unreasonable.  Id.

		The OSBA is also challenging the amount of PPL’s under collection for 2010.  A Section 1307(e) reconciliation hearing was held regarding PPL’s 2010 GSC over/under collection balances for residential, Small C&I and Large C&I customer classes on February 8, 2011, before ALJ Colwell at Docket No. M-2010-2213731.  PPL St. 1 at 8.  The amount of the over/under collection was not disputed, and was approved by Recommended Decision and by Order of the Commission entered April 14, 2011.  Id. at 11.

		According to PPL, while it had the burden of proof with respect to the amount of the 2010 GSC under collection in the Section 1307(e) reconciliation proceeding, the burden of proving a subsequent challenge belongs to the challenger.  Id.  

		However, the OSBA avers that its Complaint involves a proposed rate, subject to Section 1301 of the Public Utility Code (Code) 66 Pa. C.S. § 1301, which requires that “[e]very rate made, demanded, or received by any public utility . . . shall be just and reasonable.”  Section 315(a) of the Code, 66 Pa. C.S. § 315(a), states in pertinent part, “in any proceedings upon complaint involving any proposed increase in rates, the burden of proof to show that the rate involved is just and reasonable shall be upon the public utility.”  The OSBA avers that, as the public utility proposing the June GSC-1, PPL bears the burden of proving that such rate is just and reasonable.  OSBA M.B. at 9.

A utility company has the burden of proof to show the reasonableness of a proposed rate, whereas a complainant bears the burden if the rate is an existing one.  In Brockway Glass Co. v. Pennsylvania Public Utility Commission, the Commonwealth Court explained that “where a customer is heard to complain concerning a proposed change in rate, the burden of proof is upon the public utility to show the proposed rate is just and reasonable.  Where the complaint involves an existing rate, however, the burden then falls upon the customer to prove that the charge is no longer reasonable.”  Therefore, the question of which party has the burden of proof in this case turns on whether the June GSC-1 is a Commission-approved, an existing rate, or merely a rate proposed by PPL and subject to Commission review.

The June GSC-1 is not an existing rate that would shift the burden of proof to the OSBA because it was not in effect at the time the OSBA filed its Complaint.  Specifically, the OSBA filed its Complaint against the proposed June GSC-1 on May 31, 2011, before the rate went into effect on June 1, 2011.  Since as early as 1920, it has been well-established law that if a complaint is filed before a proposed rate goes into effect, the utility bears the burden of proving its reasonableness.

Moreover, the proposed June GSC-1 has never been adjudicated and approved by the Commission.  Although PPL has already billed and collected the June GSC-1, it has done so without affirmative Commission authorization. The Commission has issued no Order or Secretarial Letter regarding the proposed June GSC-1, as it has in connection with all previous and subsequent GSC and GSC-1 quarterly reconciliations.  Unlike every other change to the GSC or GSC-1 rate, the Commission did not approve the proposed June GSC-1 rate and did not direct PPL to submit a tariff supplement implementing revised GSC-1 rates.  Thus, the June GSC-1 is not a Commission-approved, existing rate and PPL retains the burden of proof.  

The Company will likely argue that the June GSC-1 was “pre-approved” by the Commission because PPL followed the reconciliation procedures provided for in its tariff to calculate the June GSC-1.  The OSBA does not dispute that the Commission has approved the reconciliation procedures in PPL’s tariff.  However, approval of the procedures is not dispositive, in that the OSBA is arguing that PPL has not properly implemented those procedures.  PPL may also point to language in its tariff stating that a proposed GSC-1 shall become effective “unless otherwise ordered by the Commission.”  The OSBA does not dispute that the June GSC-1 went into effect on June 1, 2011, after the OSBA filed its complaint.  However, this fact does not insulate the June GSC-1 from Commission review and does not absolve PPL of its burden to prove that this rate is just and reasonable.  In that regard, PPL’s tariff also states, in pertinent part:

Application of the GSC-1 shall be subject to continuous review and audit by the Commission at intervals it shall determine.  The Commission shall review the reasonableness and lawfulness of the level of charges produced by the GSC-1 and the costs included therein.

PPL cannot reasonably interpret its tariff to mean that the Commission, by approving mere procedures, had prospectively approved not only the June GSC-1, but also the GSC-1 rate for every subsequent quarter.  First, the tariff acknowledges that each change to the GSC-1 necessitates a new application to the Commission for review.  Second, the tariff requires PPL to file with the Commission a proposed GSC-1 every quarter, thus making the proposed GSC-1 subject to Commission review and complaints by interested parties.  Each quarter, PPL retains the burden of proof to show the reasonableness and lawfulness of the proposed GSC-1 for that quarter.  

OSBA M.B. at 9-12.

2.	ALJ’s Recommendation

		The ALJ stated that the rate under consideration here is one which was implemented following Commission approval of the mechanism to determine it.  According to the ALJ, under the OSBA’s analysis, no rate would be anything but “proposed” until it is charged.  The ALJ opines that this is not consistent with the ratemaking process, which approves formulas, as there are variables involved.  The ALJ found that the OSBA’s analysis would make the utility responsible for establishing the reasonableness of a formula even after Commission approval.  As a result, the ALJ concluded that this is an established rate, and the OSBA has the burden of proving that it is unreasonable.  R.D. at 19-20.

3.	Exceptions and Replies

		The OSBA did not file Exceptions to the ALJ’s conclusion with regard to the burden of proof.  In its Exceptions, PPL noted that the OSBA had a heavy burden to prove that its reconciliation methodology was unreasonable and had failed.  PPL Exc. at 23.

		In reply, the OSBA concedes that it is challenging a rate implemented by a Commission-approved reconciliation mechanism, namely the GSC-1.  However, the OSBA avers that it does not challenge the reasonableness of PPL’s Commission-approved GSC-1 reconciliation mechanism, but rather the accounting methodology used by PPL to implement that mechanism.  OSBA R. Exc. at 8.

4.	Disposition

		No Party filed Exceptions to the ALJ’s determination that the OSBA possesses the burden of proof in this instance.  Finding the ALJ’s recommendation to be reasonable and appropriate, we adopt her recommendation.

B.	Proration Accounting Methodology

	1.	Positions of the Parties

		The OSBA alleges that PPL’s accounting method is flawed because: (1) “proration” is inconsistent with the matching principle; (2) PPL admits the flaws; (3) Commission precedent is distinguishable; (4) shopping does not increase accounting under collections; and (5) working capital is after-the-fact justification.  According to the OSBA, these problems accent the under-reporting of revenues, and the proposed solutions are not justified.  OSBA M.B. at 13-24.

		According to PPL, a Section 1307(e) cost recovery mechanism has two primary components.  The first, the C factor, is a projection of costs for the application period.  The second, the E factor, provides for the refund or recovery of prior period over/under collections.  N.T. at 39; PPL M.B. at 12.

It is PPL’s determination of the “E” factor that is being questioned by the OSBA.  The OSBA alleges that the method used by PPL in determining its under collection amount for June 1, 2011 through August 31, 2011, was not proper.  The OSBA describes the events leading to this Complaint as follows:

Beginning January 1, 2010, PPL distributed electricity procured under the CBP to meet the needs of its default service customers.  Pursuant to PPL’s reconciliation accounting method, the Company recorded the costs associated with those purchases, i.e., the amounts paid to the wholesale suppliers plus the approved administrative charges and the GRT.  Thus, PPL recorded an entire month of costs in January 2010.

However, revenues in January 2010 were handled differently.  PPL recorded only about 15 days of billed revenues rather than 30 days of earned revenues.  Because PPL’s billing cycle does not follow a calendar month, roughly half of the revenues billed in January 2010 were for electricity supplied in December 2009.  The January 2010 revenues associated with December 2009 consumption were “pro‑rated” to December 2009.  Thus, only approximately 15 days of revenue billed in January were for January consumption.  The other 15 days of January consumption were subsequently billed in February.  Although PPL earned an entire month of revenue in January, only 15 days of billed revenue were recorded for reconciliation purposes in January.  By the end of February 2010, PPL had incurred costs for two full months; it had billed for all of the January service, but had only billed for approximately half of February.  This pattern continued throughout 2010.

At the end of 2010, however, PPL did not pro-rate January 2011 billings to December 2010 in the same manner as it pro-rated January 2010 billings to December 2009.  Therefore, at the end of 2010, PPL reported 12 months of costs and 11 ½ months of billed revenues, rather than 12 months of earned revenues.  This resulted in a substantial reported 2010 “under collection.”

The OSBA’s argument is that PPL’s reconciliation accounting method results in a reported under collection that is not really an under collection at all, in that PPL billed for all of its 2010 costs by the first billing period in January 2011.  By billing through the reconciliation process for a reported under collection that does not really exist, PPL is receiving a financing benefit by way of a pre‑payment from ratepayers.  Such a financing benefit was not anticipated when the Company’s CBP was approved by the Commission and was not claimed when PPL established the 2010 GSC.  Therefore, this payment is being imposed retrospectively.

OSBA M.B. at 13-14.

		The OSBA stated that one of the most basic principles of accounting is the matching principle, where costs are reported as expenses in the period in which the associated revenue is reported.  In addition, the Commission’s Opinion and Order in the CBP proceeding stated that “it is important to match current POLR costs with current POLR revenues in order to ensure the timely collection or refund of imbalances and to minimize the potential for future POLR customers to be subsidized by current POLR customers.”  OSBA St. 1 at 8; OSBA M.B. at 14; Competitive Bridge Plan Opinion and Order, Docket No. P-00062277 (Order entered May 17, 2007) at 54.  

		Additionally, the OSBA claimed there is no actual requirement that the proration method as presented by PPL be used, as the requirement does not appear in a Commission Order or in PPL’s tariff.  OSBA M.B. at 20.  Rather, according to the OSBA, the CBP Order specifically states that “it is important to match current POLR costs with current POLR revenues.”  OSBA M.B. at 21.

		In response, PPL’s position is that the numbers were unexpectedly high, but the methodology was routine.  The initial rate for January 2010 was calculated by taking twelve months of projected expenses for 2010 and dividing it by twelve months of projected sales.  At the end of the first twelve months, there are only eleven and one-half months of revenue versus twelve months of expenses.  PPL M.B. at 13-14.

		At the hearing, PPL witness Kleha affirmed his counsel’s assertions that there were three ways of dealing with the matter:

1. Project 11 ½ months of revenue and 12 months of expenses, which would have resulted in a higher rate.

2.	Revise the clause for reconciliation purposes to include both billed and unbilled revenue.  The second is the approach recommended by OSBA, but the Company protests this vigorously:

Nowhere can you use unbilled revenues.  I mean, not in base rates, not in clauses.  You can’t have a true reconciliation of costs that are actual to revenues that are an estimate.  That is not a reconciliation.  You can’t verify that number.  It’s going to change because it’s an estimate.  An actual number is an actual number that can be verified; and, from an audit perspective, that’s exactly what the auditors in this agency do as the auditors do in every other agency.
Tr. at 49.
3.	Figure the reconciliation based on billed revenues.  One‑half month of under collection is collected in the second year.  This is the traditional method used and approved by the Commission.  

Tr. at 49.

	2.	ALJ’s Recommendation

		The ALJ found that the OSBA Complaint was supported by substantial evidence and recommended that the Commission grant it insofar as it seeks a determination that the accounting method used by PPL, which did not include two weeks of revenues in January 2010 but did include the entire month’s expenses, was inappropriate for the purposes of Section 1307(e).  R.D. at 30, 34.

		According to the ALJ, “pro rate” means “to divide, share, or distribute proportionately; to assess or apportion pro-rata.  The act of adjusting, dividing, or prorating property taxes, interest, insurance premiums, rental income, etc., between buyer and seller proportionately to time of use, or the date of closing.”  Black’s Law Dictionary, Fifth Edition.  The ALJ noted that it is entirely appropriate, even required, that PPL prorate the assessment of the rates if the rate itself changes during a billing cycle.  Because the new rates were effective January 1, 2010, customer usage on and after that date would be billed at the new, higher rates.  As expected, the usage for the time period from the beginning of the billing cycle in mid-December until December 31, 2009, would reflect the old rates.  PPL did this.  R.D. at 24.

		However, the ALJ explained that PPL uses “pro-ration” to mean that the revenues from the first two weeks of the January 2010 billing cycle would not be counted because it was half of the cycle that occurred under the prior rate schedule, during the last half of December 2009.  Accordingly, she noted that PPL did not count the January 2010 portion of the revenues billed mid-January 2010 as revenue “received” (within the meaning of Section 1307(e)) in January 2010, leaving the expenses for half of the month unmatched by any revenue.  The ALJ stated that this was not corrected at the end of the year, as PPL did not prorate the January 2011 revenues billed to December 2010 in a manner that would close the loop.  Therefore, according to the ALJ, PPL matched 11 ½ months of revenues against 12 months of expenses.  R.D. at 24-25.

		The ALJ concluded that PPL’s proration method would be unremarkable if the “E” factor represented a true under collection and if the customer base were static.  However, she stated that where the customer base is shrinking due to shopping, not all of the customers who used the commodity are charged with the costs.  Therefore, according to the ALJ, it is essential that the calculations be as accurate as possible to properly allocate costs to cost-causation.  The ALJ further noted that quarterly reconciliation occurs before the revenues and expenses for the first three months have been finalized, which results in more inaccuracies than necessary.  R.D. at 25.

		The ALJ stated that, where the reconciliation is quarterly, the opportunity for wild fluctuation increases, and it is especially important to measure the exact time period of the expenses against the same time period for revenues.  She found that the two-week lag at the beginning of 2010 distorted the first quarter, and subsequent reconciliations continued the distortion.  She explained that the two-week lag might be absorbed into a one-year evaluation period, and certainly would be absorbed into two, but it could not be fairly reconciled quarterly.  R.D. at 25-26.

		The ALJ further noted that the quarterly reconciliation was required by Commission Order and not advocated by PPL, which strongly weighed against a finding of unjust or unreasonable service on the part of PPL.  In addition, she noted that changing the length of the reconciliation period is a remedy sought by PPL itself in its Reconciliation Rider Proceeding at Docket No. P-2011-2256365, supra.  R.D. at 27.
		According to the ALJ, in a situation like this one, it is essential that the time period for expenses and revenues match.  If not, the ratepayers will be charged for an under collection that does not actually exist, and the next reconciliation period’s rates will be artificially inflated to cover the fictional under collection.  She explained that if the revenues for January, February and March perfectly match the expenses, there would, under PPL’s method, still be two weeks of revenue under collection because PPL did not consider half of the January revenues when reconciling its books.  This two-week amount is then added, with interest, to the computation for the billing of the next period, creating inflated rates for customers and a capital influx for PPL.  The ALJ stated that there would appear to be a substantial under collection although none exists.  R.D. at 27-28.

	3.	Exceptions and Replies

	In its Exceptions, PPL states that the ALJ’s primary concern is that PPL’s reconciliation methodology creates a mismatch between revenues and expenses for each Application Period.  The ALJ concluded that this mismatch is unreasonable for reconciliation purposes.  PPL acknowledges that there is an apparent mismatch, but submits that there are good and valid reasons supporting this approach.  According to PPL, this methodology is reasonable because it is consistent with the relevant statute, is consistent with thirty years of practice and precedent by PPL and other electric utilities, and allows PPL to fully recover its costs, including a cash working capital allowance for its POLR costs.  PPL Exc. at 4.

PPL avers that, in accepting the OSBA’s arguments, the ALJ apparently concludes that PPL should have either:  (1) included billed revenues for service provided under capped rates in 2009 in the reconciliation clause for 2010, or (2) that PPL should have included unbilled or “realized revenues” for December 2010 in the reconciliation of its clause.  PPL offers that neither of these contentions can be accepted.  PPL Exc. at 4.
  
First, PPL states that it is clear that it properly excluded revenues billed in January 2010 for service provided in December 2009 from the GSC reconciliation mechanism.  According to PPL, the end of December 2009 marked a clear demarcation between non-reconciled, capped generation rates provided for under PPL’s restructuring settlement and fully reconciled, non-capped generation rates that were offered to default service customers after the generation rate caps expired effective January 1, 2010.  PPL opines that it would be completely inappropriate, unreasonable and unlawful for it to include those revenues billed for service provided under the capped rate period in the reconciliation of the Section 1307(e) clause that was designed to recover the generation supply costs incurred for service provided after the rate caps expired.  PPL avers that this approach would prevent it from recovering its generation supply costs for service provided under capped rates.  PPL Exc. at 5.

Similarly, PPL claims that it is not appropriate to include unbilled or “realized revenues” in the GSC.  PPL avers that this recommendation is inconsistent with the plain language of Section 1307(e) of the Code.  66 Pa. C.S. § 1307(e).  According to PPL, the plain language of Section 1307(e) requires reconciliation of “revenues received.”  PPL states that unbilled revenues are not included in the reconciliation of a Section 1307(e) cost recovery mechanism because they are merely estimates of revenues.  PPL states that it always has reconciled costs with actual billed revenues under its Section 1307(e) cost recovery mechanism.  PPL Exc. at 5.

PPL maintains that its reconciliation methodology is consistent with the method it and other utilities have used to reconcile costs and recoveries under Section 1307(e) cost recovery mechanisms for more than thirty years.  PPL opines that any changes to this methodology should not be made for a single utility and a single reconciliation clause.  According to PPL, the Commission must carefully consider the effect of any changes to this long-standing practice on not only PPL, but also on the other utilities that use a similar method.  Furthermore, PPL states that, to the extent the Commission believes that it is appropriate to depart from over thirty years of Commission practice and policy, any such unprecedented change to the reconciliation method should only be made on a prospective basis.  PPL opines that it is unreasonable to itself and to other utilities to impose such significant changes on a retroactive basis.  PPL Exc. at 5-6.

Next, PPL points out that the ALJ’s fundamental concern appears to be that its methodology creates a first year mismatch between revenues and expense for reconciliation purposes, i.e., the first year reconciliation reflects 12 months of expense, but only 11 and one-half months of revenue.  While PPL acknowledges this “mismatch,” PPL submits that it has a valid and lawful purpose, i.e., it provides PPL with a lawful cash working capital (CWC) allowance for its default service costs.  According to PPL, it is well-established that CWC is a necessary and appropriate part of a utility’s revenue requirement.  PPL notes that it and other Electric Distribution Companies (EDCs) have long recovered a CWC allowance on their energy costs through their energy cost reconciliation mechanisms.  Prior to deregulation this was done through the Energy Cost Rate reconciliation; after deregulation it is done through the GSC reconciliation.  PPL states it is important to note that it has never claimed a CWC allowance on this investment in base rates; rather, it has recovered this CWC allowance through the Section 1307(e) reconciliation method.  PPL maintains that the ALJ acknowledges that PPL is entitled to a cash working capital allowance on its default service costs, but criticizes it for not claiming this cost in its base rates or in a default service proceeding.  PPL opines that this is an unfair and inappropriate criticism because, over the past thirty years, it has effectively recovered a cash working allowance on its energy costs through the Section 1307(e) reconciliation process.  According to PPL, recovery in a base rate case or in a default service proceeding is unnecessary and indeed, would have constituted a double recovery of costs, and would not have been accepted by the Commission.  PPL Exc. at 6‑7.  

Furthermore, PPL offers that the ALJ compounds this error by apparently finding that the GSC is not a Commission-made rate and, therefore, is potentially subject to refund.[footnoteRef:3]  PPL opines that this appears to set up the possibility that it will be denied a CWC allowance on its default service costs back to January 1, 2010, but will not be able to go back to replace this disallowance with base rate or default service recovery.  According to PPL, this would result in an unlawful and inappropriate denial of reasonable and prudent costs.  PPL maintains that if the reconciliation method is changed it should only be done prospectively.  PPL Exc. at 7. [3: 		The ALJ noted that it is premature to address the refund issue, and that it will be handled directly by the Commission after an audit.  R.D. at 33.] 


Moreover, PPL states that the cause of the significant rate increases for the Small C&I customers was not its reconciliation methodology but, rather, the fact that PPL was required to reconcile the over and under collections on a quarterly basis as opposed to an annual basis.  PPL notes it has proposed annual reconciliation of over/under collections in its Reconciliation Rider Proceeding at Docket No. P‑2011‑2256365, supra, and the ALJ has recommended approval of annual reconciliation in that proceeding.  According to PPL, this will smooth the reconciliation effects for customers.  Finally, PPL avers that the overall amount of the under collection for Small C&I customers has been significantly reduced and there is no need to make significant and unprecedented changes to PPL’s reconciliation method.  PPL Exc. at 7-8.

		In reply, the OSBA claims that it has never suggested including revenues billed in January 2010 for service rendered in 2009 in the reconciliation of PPL’s GSC.  The OSBA maintains that those revenues were properly excluded and the ALJ did not suggest otherwise.  According to the OSBA, the ALJ was referring to the exclusion of two weeks of revenue “realized” in January 2010 that was not billed until February 2010.  The OSBA avers that the ALJ also found it unreasonable that PPL’s accounting method would “pro-rate” revenues billed in January 2010 to December 2009, but would not similarly “pro-rate” revenues billed in January 2011 to December 2010.  The OSBA avers that the ALJ correctly found that PPL’s accounting is unreasonable because it applies different accounting methodologies to different time periods.  OSBA R. Exc. at 8‑9.

Next, the OSBA argues that including earned but unbilled revenue in the reconciliation is consistent with Section 1307(e) of the Code.  The OSBA notes that PPL’s position is that its methodology of reconciling expenses incurred in a given period with revenues billed in that period is consistent with the plain language of Section 1307(e).  According to the OSBA, PPL equates “billed revenues” with “revenue received” and therefore, it excludes revenue that has been earned or realized, but has not yet been billed.  The OSBA argues that the ALJ’s recommended use of earned revenue in the reconciliation of the GSC and GSC-1 is certainly no more inconsistent with Section 1307(e)’s requirement of using “revenue received” than is PPL’s use of billed revenue, and is arguably more consistent with that requirement.  The OSBA opines that earned revenue, consistent with Generally Accepted Accounting Principles, is the more reasonable interpretation of “revenue received” for use in a reconciliation calculation, because it properly matches costs and revenues and does not result in the phantom under collection that results from PPL’s accounting method.  OSBA R. Exc. at 9-10.

Next, the OSBA avers that PPL’s reconciliation accounting methodology was established thirty years ago and has not been updated to reflect today’s competitive world.  According to the OSBA, PPL has acknowledged that its reconciliation accounting method results in a mismatch between revenues and expenses for each reconciliation period, but argues that there are good reasons for the Commission to support it.  One of those reasons is that this method has been used by PPL and other EDCs for thirty years.  However, the OSBA argues that there was no competition thirty years ago and it was not a time of major rate increases as rate caps expired.  The OSBA argues that the fact that this method has been in place for thirty years may be an indicator of its irrelevance, rather than being an indicator that the method is reasonable for today’s circumstances.  OSBA R. Exc. at 10-11.

		In response to PPL’s Exception concerning its CWC allowance, the OSBA states that to the extent that PPL believed that it had a legitimate CWC cost claim, PPL should have made a transparent claim for a CWC allowance in its base rates or default service rates proceedings.  Instead, according to the OSBA, PPL silently slipped this into its GSC calculation without making an affirmative request to the Commission for approval.  OSBA avers that, as a result, no parties were able to evaluate or challenge either the method or the amount of this CWC allowance, and the Commission was never afforded the opportunity to approve a legitimate claim for working capital costs.  The OSBA argues that PPL had every opportunity to openly make a claim for working capital, and that it is disingenuous to now use a CWC benefit that it has unfairly obtained as a justification for a flawed accounting method.  OSBA R. Exc. at 11-12.

Next, the OSBA states that it is unnecessary to apply the recommended accounting change to all EDCs as argued by PPL.  According to the OSBA, it has not argued in this proceeding, and the ALJ does not recommend, that changes to PPL’s accounting method be instituted by all EDCs.  However, the OSBA opines that if the Commission agrees with the OSBA and the ALJ that a change in accounting methodology is appropriate for PPL, it may wish to investigate whether such a change would be appropriate for the other EDCs that use the same methodology.  OSBA R. Exc. at 12.

Furthermore, the OSBA argues that applying the accounting change only prospectively would be inadequate.  The OSBA requests that, if the Commission adopts the ALJ’s recommendation and finds that PPL’s accounting methodology resulted in unreasonable rates, then appropriate refunds should be made to the Small C&I customers who paid those unreasonable rates in the summer of 2011.  The OSBA opines that these rates are not Commission-made as they have not yet been adjudicated by the Commission and if a rate is not “Commission-made,” a public utility cannot validly expect the charge to be insulated from retroactive modification by the Commission.  Additionally, the OSBA avers that refunds ultimately may be appropriate for reasons other than PPL’s accounting mismatch.  According to the OSBA, the accounting issue only explains a portion of PPL’s reported under collection as there also appears to be an under-reporting of revenues.  OSBA R. Exc. at 12-13.

		Finally, the OSBA contends that PPL’s 2010 under collection was not caused by the quarterly reconciliation of default service costs.  Quarterly reconciliation merely made the impact of that under collection more extreme, because it required the under collection to be recovered over only three months (or five months, in the case of the first “quarter” of 2011) instead of a year, according to the OSBA.  While the OSBA agrees that annual reconciliation would have smoothed out the effects of the reported under collection by spreading recovery over a longer period of time, PPL’s argument fails for two reasons.  First, the OSBA avers that PPL’s attempt to blame the Commission for this problem is misguided as the Commission explicitly approved quarterly reconciliation in the CBP despite the fact that PPL originally had proposed a 12-month reconciliation period.  The OSBA proffers that the Commission presumably did so in order to reflect the circumstances which face electric market participants today, rather than the circumstances of thirty years ago which gave rise to the methodology that PPL prefers.  Therefore, the OSBA argues it is inappropriate for PPL to doggedly cling to an outdated methodology that quite obviously is ineffective in accomplishing the Commission’s objectives for today’s marketplace.  Second, the OSBA explains that annual reconciliation only hides the problem, but would not have prevented the reported under collection in the first place.  OSBA R. Exc. at 13-14.

		4.	Disposition

		Based upon review and analysis of the record evidence, we are persuaded by the arguments of PPL with regard to the ALJ’s recommendation that the accounting method used by PPL was inappropriate.  While we agreed with the ALJ that the OSBA bore the burden of proof with regard to its challenge to PPL’s accounting methodology, we disagree with the ALJ’s conclusion that the OSBA fulfilled this burden.  We are in agreement with PPL that its reconciliation methodology at issue was identical to the method it and other electric utilities have employed to reconcile costs and revenues under Section 1307(e) cost recovery mechanisms for over thirty years.  We further agree with PPL that it followed long-established Commission precedent and practice in matching actual billed revenue with actual incurred costs for each application period.  While the OSBA and the ALJ are correct that PPL’s methodology created a mismatch between revenues and expenses, a mismatch acknowledged by PPL, the procedures used by PPL are consistent with the relevant statute.  Therefore, we grant the Exceptions of PPL and reject the recommendation of the ALJ.

		Notwithstanding the above determination, we do share the OSBA’s concerns that the traditional methods of reconciliation accounting associated with default service costs in this post-rate cap era may result in excessive rate volatility and inaccurate price signals for electricity consumers in Pennsylvania.  However, we agree with PPL’s argument that any changes to this methodology should not be made for a single utility and a single reconciliation clause, but instead should be made on a prospective basis in a generic proceeding where all affected utilities have the opportunity to participate.  In this regard, we will issue an order in the immediate future to open a docket that will seek comments and reply comments on “Default Service Reconciliation Interim Guidelines.”  It currently is our intention that all issues regarding default service reconciliation riders be addressed generically prior to establishing interim guidelines and making any necessary changes to our existing default service regulations.
		Based upon our determination that all default service reconciliation issues be addressed generically, we also reject the recommendation of the ALJ to require PPL to reconcile the GSC-1 rate class annually.  On this issue we do not share, at this time, the opinion of  PPL and the ALJ that the quarterly reconciliation of default service costs was a major contributing factor to the significant rate increase to Small C&I customers.  

C.	Commission Audit

	1.	Positions of the Parties

		In finding that the OSBA’s Complaint was supported by substantial evidence, the ALJ sustained the Complaint and noted that the next step was to determine the remedy.  The OSBA averred that the two-week discrepancy in the comparison between expenses and revenues caused a sizeable under collection, raising the question of whether there was an actual under collection:

PPL’s reported year-end 2010 SC&I under collection is $29.2 million.  PPL reported December 2010 unbilled revenues to be $14.8 million.  In other words, $14.8 million of the total $29.2 million reported under collection is the result of the Company’s accounting method.  That means that remaining $14.4 million of the total under collection resulted from causes other than the accounting method.

OSBA M.B. at 25.

		The OSBA claimed that a substantial portion of that under collection was due to an under-reporting of revenues, and that an audit was necessary to determine whether there was underreporting.  The OSBA requested that the Commission direct its Bureau of Audits to conduct a detailed audit of PPL’s default service revenue and cost records for 2010 to evaluate the inconsistencies and anomalies in PPL’s records identified by OSBA witness Knecht in his testimony.  According to the OSBA, if under-reporting and an over collection are shown, a refund should be directed for default service customers.  OSBA M.B. at 28.

		PPL responded that the Commission’s Bureau of Audits already had begun an audit of PPL’s 2010 GSC and 2011 GSC-1.  PPL stated that, if the audit identifies any issues with the GSC and GSC-1, it will work with the Commission Staff to address such issues.  According to PPL, the OSBA recommendation therefore is unnecessary.  PPL M.B. at 31.  Additionally, PPL avers that it included all actual billed default service revenues and incurred costs in its GSC and GSC-1 charges and all revenues and costs are being audited by Commission Staff.  According to PPL, if it under-reported revenues, which it claims it did not, Commission Staff will identify this in its audit and PPL will correct it.  PPL M. B. at 32. 

	2.	ALJ’s Recommendation

		The ALJ recommended that this matter be the subject of a full and thorough Commission audit.  According to the ALJ, while PPL stated that an audit is underway, the full subject matter of the audit was not made clear in this proceeding, and the audit had not been made public at the time of the issuance of this Recommended Decision.  R.D. at 32.

		With regard to the OSBA request for refunds, the ALJ concluded that it was premature to address this issue, and recommended that the issue of refunds be addressed by the Commission following the receipt of the audit.  R.D. at 33.

		Furthermore, the ALJ stated that PPL’s actions throughout the implementation of the default service plan have been consistent with the Commission-approved plan.  The ALJ found no evidence to support a finding of wrong-doing, either intentional or negligent.  According to the ALJ, only 20-20 hindsight shows that the “business as usual” approach which served PPL and its ratepayers so well during the time of integrated electric companies has proven to be less effective during the switch to distribution-only utilities, default service, and  electric competition.  Accordingly, the ALJ found that a penalty is not recommended.  R.D. at 33.

	3.	Exceptions and Replies

		In its Exceptions, PPL states that the ALJ’s recommendation, that the Commission order an additional audit should not be accepted for several reasons.  First, PPL offers that the OSBA failed to meet its heavy burden to establish that PPL’s reconciliation methodology is unreasonable.  According to PPL, the record clearly demonstrates that PPL’s reconciliation methodology is consistent with the plain language of Section 1307(e), the Commission’s definition of the term “revenues received,” the rate cap provisions of the Competition Act, the cost recovery provisions of Act 129, and over thirty years of Commission practice and policy.  PPL Exc. at 23.  

Further, PPL maintains that the cause of the significant rate increase for the Small C&I customers was not PPL’s reconciliation methodology, but, rather, the fact that PPL was required to reconcile the GSC and GSC-1 over and under collections on a quarterly basis as opposed to annually.  In addition, PPL states that the overall amount of the under collection for small C&I customers has been significantly reduced and there is no need to make significant and unprecedented changes to PPL’s reconciliation method.  PPL Exc. at 23.

Additionally, PPL avers that the Bureau of Audits already has completed an audit of PPL’s 2010 GSC and 2011 GSC-1, which includes default service costs and revenues for 2010.  According to PPL, if the Commission’s Bureau of Audits identifies any issues with the GSC and GSC-1, PPL will work with audit staff to address such issues.  Therefore, PPL maintains that the remedy recommended by the ALJ is unnecessary.  PPL Exc. at 23.

In reply, the OSBA maintains that an audit is required to determine whether PPL provided erroneous revenue and billed kWh data to the Parties in this proceeding, and whether PPL correctly calculated revenues for reconciliation purposes in 2010.  According to the OSBA, the audit that has been completed is not adequate because it is not clear whether that audit addressed the specific issues and inconsistencies that it raised in this proceeding.  OSBA R. Exc. at 15.

	4.	Disposition

		We are persuaded by PPL’s argument on this issue.  In our opinion, PPL is correct that the Commission’s Bureau of Audits already has performed the audit requested by the OSBA.  Directing the Bureau of Audits to perform an audit such as that requested by the OSBA would be a duplicative effort and result in a waste of valuable Commission resources.  The audit, at Docket No. D-2011-2238985, has been completed by audit staff and is presently awaiting final Commission approval.  Any findings and conclusions within the audit will be released to PPL and other interested Parties at the appropriate time.  Therefore, we adopt the Exceptions of PPL on this issue and reject the recommendation of the ALJ.

III.	Conclusion

		Based on our review, evaluation and analysis of the record evidence, we shall grant the Exceptions of PPL, in part, and deny them, in part.  We shall also reject the recommendations of the ALJ and modify her Recommended Decision consistent with this Opinion and Order; THEREFORE,
		IT IS ORDERED:

		1.	That the Exceptions filed by PPL Electric Utilities Corporation on April 24, 2012, to the Recommended Decision of Administrative Law Judge Susan D. Colwell are granted, in part, and denied, in part, consistent with this Opinion and Order. 

2.	That the Formal Complaint filed by the Office of Small Business Advocate at Docket No. C-2011-2245906 is dismissed. 

	3.	That the Recommended Decision of Administrative Law Judge Susan D. Colwell, issued on April 4, 2012, is modified consistent with this Opinion and Order.



4.	That the record at Docket Nos. M-2011-2243137 and C‑2011‑2245906 be marked closed.


[bookmark: _GoBack][image: ]								BY THE COMMISSION,


									Rosemary Chiavetta
									Secretary


(SEAL)



ORDER ADOPTED:  July 19, 2012

ORDER ENTERED:  July 19, 2012
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