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HISTORY OF THE PROCEEDING
On April 11, 2011, Vladimir Rene (“Complainant”) filed a formal Complaint (“Complaint”) against Philadelphia Gas Works (“PGW” or “Company” or “Respondent”) with the Pennsylvania Public Utility Commission (“PUC” or “Commission”).  Complainant resides at 1826 67th Avenue, Philadelphia, Pennsylvania (“service address”) and at the time he filed the Complaint he had lived at the service address for five months.  Complainant stated he received bills that increased in value each month.  Complainant decided to have his meter tested and sent the requisite payment with a letter to request a meter test by PGW.  After approximately three weeks, Complainant called PGW about the meter test and was informed that the Company did not receive the request.  Complainant requested that the Commission investigate the accuracy of his meter and whether he is billed correctly.    

On May 12, 2011, Laureto Farinas, Esquire, counsel for PGW, filed an Answer denying that the Complainant’s bill are too high.  Respondent admitted that it exchanged and conducted a meter accuracy test on the meter to the service address.  The meter tested as functioning within 2% accuracy of the parameters authorized by the pertinent PGW tariff.  
According to PGW records, Complainant established residential gas heat and other domestic appliances service on September 29, 2010 at the service address.  The property is equipped with a functioning AMR (“automatic meter reader”) device.  On November 24, 2010, PGW closed a high bill investigation because the Company found that the bills were based on actual meter readings each month.  

On March 2, 2011, the Bureau of Consumer Services (“BCS”) concluded its investigation at Case No. 2778060 finding that the bills were based on actual meter readings, were typical of the heating season, and there was no comparison of prior usage because this is the first heating season that the Complainant resided at the service address.  The total balance for gas service to March 30, 2011 was $1,638.54.  PGW requested that the Commission find against the Complainant and dismiss the Complaint.

On November 4, 2011, a Hearing Notice was sent scheduling an Initial Hearing on Monday, January 9, 2012, at 1:30 p.m. with Administrative Law Judge (“ALJ”) Angela T. Jones presiding.  
By Prehearing Order dated November 4, 2011, the undersigned ALJ gave direction as to the proper procedure for this matter.  Among other things, the ALJ gave direction as to how to reschedule the hearing. 


By mail the undersigned ALJ received a request to postpone the scheduled January 9, 2012, hearing from the Complainant.  The correspondence of the request was dated January 2, 2012, which was a holiday and the state offices of the Commission were closed.  The correspondence was not received by the undersigned until Friday, January 6, 2012, the last business day prior to the scheduled hearing.  The request in its entirety read, “Due to an emergency that has occurred recently, I won’t be able to appear to the court hearing which is scheduled on January 9th, 2012.  Please I would like to reschedule the hearing.”  There was no indication on the letter that the request was sent to counsel for PGW, Laureto Farinas, Esquire.


The undersigned ALJ forwarded the request to counsel for PGW.  The undersigned ALJ learned that Complainant had a family problem that required him to go out‑of town on the scheduled hearing date.  



By electronic mail dated January 6, 2012, the undersigned received an answer from PGW to the Complainant’s request for postponement of the scheduled hearing.  Respondent objected to the continuance requested by the Complainant.  Respondent stated that the request was not timely because it was made less than five days prior to the scheduled hearing date and contended the request lacked specificity to provide a basis for whether it was reasonable.  


By Order dated January 10, 2012, the undersigned ALJ granted the continuance requested by the Complainant.  On January 10, 2012, a Hearing Notice canceled the scheduled hearing for January 9, 2012 and rescheduled the Initial Hearing for Monday, March 12, 2012 at 10:00 a.m.  



On March 12, 2012, the Evidentiary Hearing convened as scheduled.  Complainant was present and represented himself.  Mr. Farinas was present as counsel for PGW accompanied by two witnesses, Ms. Wendy Vacca and Mr. Bernard Breslin.  


Complainant presented two exhibits identified as Rene Exhibit 1 and Rene Exhibit 2.  Both exhibits were photographs of PGW workers at the service address on Sunday, January 29, 2012.  Counsel for PGW did not object to the exhibits which were admitted into the record.   


Respondent presented the following four exhibits:

(1) PGW Exhibit 1, PGW system listing of contacts for Complainant’s Account;

(2) PGW Exhibit 2, PGW account statement for Complainant;

(3) PGW Exhibit 3, PGW test results of meter that was at service address;

(4) PGW Exhibit 4, Resolution of BCS Case No. 2778060.

Respondent’s witnesses referred to PGW’s AIMS (“Advanced Intelligent Mobile Solution” a system used by the Company to manage service information) report which the presiding officer expressed needed to be explored by further testimony to discern whether PGW provided quality service to the Complainant.  Consequently, the parties agreed that a further hearing would be scheduled where PGW would produce information contained in its AIMS report and the Complainant would have the opportunity to cross examine any exhibits or testimony concerning the report.  The parties agreed on a particular date and time, April 3, 2012 at 10:00 a.m., to participate in the further hearing.  

By Hearing Notice dated March 13, 2012, a Further Hearing was scheduled for this proceeding on Tuesday, April 3, 2012 at 10 a.m.  The Further Hearing convened as scheduled.  Complainant was present and represented himself.  Mr. Farinas was present representing PGW.  Mr. Farinas was accompanied by two witnesses, Wendy Vacca and Hector Rivera.  Mr. Farinas presented two additional exhibits which were identified as, PGW Exhibit 6, computer records in AIMS regarding service address; and PGW Exhibit 7, Company Procedure for Leak Response and Investigation.
  All of the PGW exhibits were admitted into the record without objection.  The two hearings resulted in 175 pages of testimony in transcript.  The record closed April 24, 2012.  This matter is now ripe for decision.
FINDINGS OF FACT

1. Complainant, Vladimir Rene, established gas service at the service address on September 29, 2010.  Tr. 6-7, 67 and PGW Exhibit 2.  
2. Complainant’s income is between $1,500.00 to $2,000.00 per month.  Tr. 51.

3. Respondent is PGW, which supplies gas service to Complainant at the service address.
4. The service address is a single standing house with two floors and two bedrooms.  The bedrooms are located on the second floor.  The gas appliances in the house are a house water heater, a gas range and an oven.  Tr. 7-10.

5. The house has radiator heat, but not all of the rooms are heated.  Although the rooms have radiators, some of the radiators do not work.  Tr. 9-10.

6. Complainant is the only person that lives at the service address. Complainant does not own the property; he rents it.  Tr. 11, 43.

7. Complainant works second shift.  During the week, Complainant normally is in the house from about 1 a.m. to 2 p.m.  Complainant normally leaves his home for work about 2 p.m.  His shift for work begins about 3 p.m.  Tr. 11-12.

8. Complainant’s first bill from PGW was in the amount of $33.57 dated October 15, 2010.  Tr. 70 and PGW Exhibit 2.

9. Complainant’s second bill dated November 16, 2010, was in the amount of $242.19.  Tr. 6-7, 71 and PGW Exhibit 2.

10. Complainant received his bill after November 16, 2010, from PGW which was above $400.  The next bill was also above $400.  Complainant could not pay the bills in their entirety.  Complainant did make a payment but paid only what he could afford.  Tr. 13-14.

11. The first bill the heating DDD (degree days) was 67 and the usage was 21 ccf; the second bill the heating DDD was 371 and the usage was 144 ccf.  Tr. 71 and PGW Exhibit 2.

12. Complainant paid PGW $240 every three months for his gas service.  Tr. 14.

13. Complainant filed an informal complaint with the PUC on December 15, 2010, disputing his gas bill.  Tr. 62 and PGW Exhibit 1.

14. On March 7, 2011, BCS dismissed Mr. Rene’s informal complaint at BCS Case No. 2778060 finding that the bills were based on actual meter readings and were in line with typical seasonal usage patterns.  Tr. 63 and PGW Exhibit 1.

15. Complainant has lived at the service address for two winter seasons.  He has noticed that the bills for the 2011-2012 winter seasons are similar to the bills for the 2010-2011 winter seasons.  Tr. 16.

16. The same quantity of radiators at the service address were functioning in the 2011-2012 winter season as were functioning in the 2010-2011 winter season.  Tr. 17-18.

17. On Sunday, January 29, 2012, about noon, PGW called the Complainant and informed him that there were calls from his neighborhood that reported a gas leak and the smell of gas.  Tr. 18-19, 25.

18. Complainant thought the smell on January 29, 2012, was stronger than on previous occasions.  Tr. 23, 45-46.

19. Complainant recalled that he smelled an odor, probably gas, for about six months after moving into the service address but reasoned the smell was from the kitchen of the corner store.  Tr. 19, 21-23.

20. The corner store is a Hispanic store that cooks and sells food.  It is in close proximity to the service address.  The corner store is separated from the service address by a driveway.  Tr. 19-20.

21. Complainant requested in writing to have his gas meter tested and also requested to have the results of the test.  The meter was tested but Complainant was not provided the results of the testing before the evidentiary hearing.  Tr. 25, 55.

22. On January 29, 2012, Complainant saw some men come to the front of his house.  These men started work sometime after 1 p.m., finished the work the next morning, January 30, 2012, and left.  No one called the Complainant after he was told there was a gas leak.  Tr. 28-33, 37-39 and Rene Exhibits 1 and 2.

23. On Sunday, January 29, 2012, when PGW called the Complainant to inform him about the gas leak, the Complainant gave them access to the service address.  PGW was checking the service address to locate the gas leak.  PGW personnel entered the service address at about 3 p.m. on January 29, 2012.  Tr. 31-32. 

24. Before PGW personnel entered the Complainant’s home, they had been digging in front of his home in the yard.  PGW personnel after entering Complainant’s home, shut-off the gas, and barred the Complainant from entering back into his home for safety reasons.  Tr. 34-35.

25. Complainant was permitted to enter his home, the service address, at about 7 p.m.  PGW turned back on his gas heat.  Complainant alleged he did not receive any paperwork related to this gas leak incident or any more communication about the gas leak.  Tr. 35-37.

26. Complainant had the thermostat at 66oF or 67oF initially in the winter season of 2010-2011, but when he received his first PGW gas bill at over $200.00, he lowered the thermostat to about 65oF.  Tr. 42.

27. December 2010, January 2011 and February 2011 were snowy months.  Tr. 43.

28. Wendy Vacca is a customer review officer employed by PGW.  As a customer review officer Ms. Vacca investigates informal and formal complaints filed with the PUC.  Ms. Vacca investigated the instant Complaint.  Tr. 57-58.

29. On April 22, 2011, the gas meter at the service address was exchanged for testing.  PGW personnel stated the service address passed the piping test, but found a leak on the water heater below the shut off valve.  PGW personnel advised the Complainant to call the landlord about the water heater.  Tr. 64 and PGW Exhibit 1.

30. A leak at the hot water heater could lead to increased gas usage.  This increased usage would result in a higher gas bill for the customer.  The customer is responsible for any problems on their side of the meter, and therefore, the customer, the Complainant, is responsible for any problem with the water heater.  Tr. 64-65.

31. Because Complainant is not the customer who called about the gas leak outside of the service address, PGW did not note that contact on its record of contacts with Complainant.  The information regarding the outside leak would be kept in the PGW system on the customer’s account that contacted the Company about the leak.  Tr. 65.

32. The specific information regarding the leak is kept in the PGW AIMS system where the Company keeps all of its service orders.  Tr. 66.

33. Complainant would not be charged for any gas escaping from a leak from his lawn.  Complainant would only get charge for gas that passes through his meter.  The lawn is in front of his meter.  Any gas escaping from the lawn is unmetered gas, so that gas would not be billed to Complainant.  Tr. 66, 97, 149.

34. Complainant’s account was initially set up as a non-heating account with the corresponding rate.  It was discovered that the service address used gas heat, so another account was set up as a heating account with the corresponding rate after February 15, 2011.  Tr. 67-68 and PGW Exhibit 2.

35. The difference in the non-heating account versus the heating account affects the estimate rate for billing.  Complainant would be billed a different rate for estimated readings.  Tr. 67-68.

36. Complainant was billed as a non-heating customer on actual readings from September 2010 through February 15, 2011.  After February 15, 2011, Complainant’s payments are split between the two accounts because there is an outstanding balance on the initial account.  Once the balance is paid off on the initial account, that account will close and just one account will exist for the Complainant.  Tr. 68-70, 73 and PGW Exhibit 2.

37. It is characteristic of heating customers to have higher consumption from November through March than in the summer months because the winter period is the heating season.  As the degree days rise, the usage rises.  Tr. 71-72.

38. Complainant’s winter seasons billed usage for 2010-2011 and 2011-2012 were as follows:

	Date
	Billed Amt.
	Usage
	No. of 
days
	Date
	Billed Amt.
	Usage
	No. of 
days

	11/16/10
	$242.19
	144 ccf
	32
	11/16/11
	$96.16
	54 ccf
	32

	12/15/10
	$311.11
	193 ccf
	29
	12/15/11
	$192.34
	107 ccf
	29

	1/19/11
	$510.73
	333 ccf
	35
	1/18/12
	$402.56
	240 ccf
	34

	2/16/11
	$401.40
	260 ccf
	28
	2/16/12
	$372.68
	218 ccf
	29

	3/18/11
	$290.13
	168 ccf
	30


Tr. 72-73 and PGW Exhibit 2.
39. Complainant made two payments from September 29, 2010, through December 31, 2010, in the amounts of $33.57 on November 9, 2010, and $62.25 on December 30, 2010.  However, Complainant was billed, $33.57 due November 9, 2010; and $242.19 due December 10, 2010.  Tr. 73 and PGW Exhibit 2.

40. Complainant made six payments in 2011, paying every other month, and one payment in 2012.  The payments in 2011 and 2012 were all partial payments and not for the total amount due.  Tr. 73 and PGW Exhibit 2.

41. A letter mailed on May 25, 2011, to the Complainant at the service address showed the results of the meter that he requested to be tested.  The meter passed testing.  Tr. 74 and PGW Exhibit 3.

42. PGW has income data of the Complainant which indicates that the Complainant is a level two customer.  Regarding any payment arrangement, PGW recommends 40% of the balance to be paid up front, which is 0.40 x $1,983.87 (outstanding balance)
 = $794.00.  PGW also recommends that the remainder of the balance to be paid over 24 months at $170.00 per month, $120 for the budget billing and $50 towards the outstanding balance due.  Tr. 83, 123 and PGW Exhibit 2.

43. PGW stated that Complainant is not eligible for a customer assistance program.  Tr. 83.

44. If Complainant makes partial payments toward his bill, according to the accounting by PGW the money satisfies the oldest debt first.  Tr. 85, 119-20.

45. This Complainant has two utility service agreements.  The money is distributed to both service agreements, with partial payments to both.  Tr. 120.
46. Bernard Breslin is a PGW employee and a supervisor in the PGW meter shop for ten months.  Mr. Breslin has been working in the meter shop testing meters for about five years.  Mr. Breslin tested the meter that was in service at the service address.  Tr. 87-88, 98‑99.

47. Mr. Breslin received on-the-job training to test the meters from an experienced employee.  He does not possess certification in testing meters.  Tr. 99.

48. Prior to Mr. Breslin serving ten months as the supervisor of the meter shop, he was employed by PGW as a service specialist that worked on gas leaks.  Tr. 93.

49. The meter sits for a day to have the instrument acclimate to the temperature of the test site.  Tr. 89.

50. The meter is tested against a machine, a sonic nozzle prover.  The machine is tested with a proof meter (a standard).  The proof meter is required by the Commission to be tested at least once a week for every 200 meters tested.  The proof meter is used to show that the testing machines are working accurately and are calibrated properly.  The machine is certified every five years by an outside firm.  Tr. 90-91, 99-100.

51. PGW actually tests the equipment five days a week.  Tr. 91.

52. The open test allows 250 cubic feet of gas which was the maximum amount of gas allowed for the meter.  The test used 100% or 250 cubic feet of compressed air through the meter.  The meter test checks for movement.  The machine will stop if there is faulty equipment inside the meter.  Tr. 92.

53. The meter was tested three times through the 100% test and averaged at 100.2%.  Tr. 92 and PGW Exhibit 3.

54. The meter is also tested at 20% capacity.  In the opinion of Mr. Breslin, the meter is more often running at this level of capacity.  The meter tested at an average of 100.2% on the 20% capacity test.  Tr. 92 and PGW Exhibit 3.

55. Based on the testing results of the meter, it was reading accurately at the service address.  Tr. 92-93.

56. In Mr. Breslin’s opinion Rene Exhibit 1 is a picture of PGW personnel investigating a leak, and probing for the location of the leak.  The probing entails taking gas readings to determine the exact location of the leak.  Once the location is found, then excavation takes place.  Tr. 94-95 and Rene Exhibit 1.

57. The barring of Complainant to the service address was a safety precaution to guard against an explosion.  Tr. 95.
58. The procedure involving a gas leak is to check the properties in the general area for readings of atmospheric gas.  The procedure to investigate atmospheric gas starts at the leak and expands the checking outward to make sure other properties are not affected.  If you find gas readings in the house, the procedure is to shut-off the gas, remove all persons from the house and to ventilate the house.  Standard operating procedure dictates that the house should remain evacuated until the gas readings fall below a certain level.  Tr. 95-97, 138, 141-46, PGW Exhibit 7.

59. According to Company procedure, if there is any evacuation, the dispatching office is contacted by PGW personnel.  PGW personnel are required to document details of the leak and the evacuation.  Any atmospheric reading at 40% lower explosive level (“LEL”) is cause for evacuation and any life would be barred from the property for safety reasons.  Tr. 143.  

60. At the front foundation wall of the service address PGW personnel recorded a gas atmospheric reading of 10% LEL on January 29, 2012.  PGW personnel proceeded to check the basement of the service address.  The PGW personnel, evacuated the property, continued to check for gas leaks, shut-off the gas and ventilated the area.  PGW personnel continued to recheck for atmospheric gas readings until there are none.  It is an emergency situation until there is no atmospheric gas reading in the basement.  Tr. 146-48.

61. Complainant should have been informed about the Company investigating a gas leak at the service address.  Tr. 96.

62. Mr. Hector Rivera is a field service supervisor employed by PGW.  A field service supervisor monitors service technicians out on the field, resolves priority leaks, and responds to the field service dispatcher’s office.  Tr. 124-25.

63. On January 29, 2012, a call regarding a gas leak came from 1824 67th Avenue, Philadelphia, Pennsylvania, which is the house next door to the service address.  There was also a reported leak at the gas main.  PGW was obligated to check the adjoining properties for safety reasons.  Tr. 126-28 and PGW Exhibit 6.

64. PGW worked on the gas main leak for six hours and eighteen minutes.  Working on the gas main leak entailed breaking open the granite, cleaning the main, and putting a sleeve on the main to stop the leak.  Tr. 129 and PGW Exhibit 6.

65. PGW personnel once they arrive at the location for the leak, would make sure no other properties are affected, so they would check gas readings for houses nearby to ensure that gas is not migrating to nearby properties.  Tr. 129.

66. The investigation of the gas leak at issue was assigned to PGW personnel at 3:18 p.m.  The PGW personnel arrived on site at 3:37 p.m.  Additional PGW personnel arrived on site at 11:24 p.m. and ended work at 1:03 a.m. January 30, 2012.  Tr. 130-31 and PGW Exhibit 6.

67. The main that leaked was a 6-inch cast iron main installed in 1924.  It is located 10 feet on the south side of the curb line on the 1800 block of 67th Avenue at the intersection of 18th and Ogontz Street, right outside the Complainant’s home, which is 121 feet east of the curb line of Ogontz Street.  The leak was caused by natural forces.  The gas leak was under the footway of concrete and migrated to the lawn of the Complainant.  Tr. 132-35, 139 and PGW Exhibit 6.

68. PGW personnel backfilled the dirt that was dug up to get to the gas leak and put back the curb and the footway at 1826 67th Avenue, Philadelphia, Pennsylvania, the service address.  Tr. 137 and PGW Exhibit 6.

DISCUSSION



The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se‑Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable 
for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.  

The issue in this proceeding is whether the Complainant satisfied his burden of proof.



To establish a sufficient case and satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).


Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).


Complainant alleged that his gas bills were high.  Complainant also alleged that the gate to the fence around his lawn at the service address was damaged by PGW personnel.  Tr. 157, 159-61.  PGW recommended a payment agreement with terms over a 24-month period.  Tr. 83, 123.  The discussion will address each allegation and recommendation respectively.    
High Bill and Meter Accuracy
In Waldron v. Philadelphia Electric Co., 54 Pa. PUC 98 (1980), the Commission explained the process of meeting the burden of proof regarding a high bill complaint.  Pursuant to Waldron, the complainant has the burden to put forth evidence establishing a prima facie case.  The Commission concluded in Waldron that the complainant may establish a prima facie case to satisfy the burden of proof, by showing that: 

(1) the number of occupants of the household has not changed;

(2) the potential for energy utilization is low; and 

(3) the prior billing history shows no previous abnormalities.

Once a prima facie case has been established, the burden of going forward, but not the ultimate burden of proof, shifts to the utility to rebut the prima facie case with evidence which is at least co-equal.  Id.  If the utility rebuts a complainant’s evidence, the burden of going forward shifts back to the complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  Poorbaugh v. West Penn Power Co., 1994 Pa. PUC LEXIS 95.  Although the burden of going forward with the evidence may shift from one party to another, the “burden of proof” (burden of persuasion) never shifts.  It always remains on the complainant.  Replogle v. Pennsylvania Electric Co., 54 Pa. PUC 528 (1980), and Waldron.



The Commonwealth Court in Milkie v. Pa. P.U.C., 768 A.2d 1217, 1219-20 (Pa. Cmwlth. 2001), provided the controlling principle in alleged overbilling cases.  Milkie established that even when the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his or her case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.


More specifically, the Commonwealth Court interpreted the “Waldron Rule” as follows:

While the rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather, the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may, nonetheless, prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Thus, as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned.  Burleson v. Pa. P.U.C., 501 Pa. 433, 435-36, 461 A.2d 1234, 1235 (1983).  Any circumstantial evidence which meets this standard will establish a prima facie case.


Once it is determined that the complainant has made out his prima facie case, the burden of going forward shifts to the utility, but the ultimate burden of persuasion remains with the complainant.  The Commission must measure the weight and credibility of all the evidence, and simply because the ratepayer has presented a prima facie case does not obligate the Commission to credit this evidence or to give it any special weight.  If the utility presents evidence found to be of co-equal (or greater) weight with that of the complainant, the complainant will not have met his burden of proof.  At this stage, the Waldron doctrine provides “that the mere proof by the utility that its power measuring devices were accurate is no longer the sole determinant as to whether there is a basis to a complaint of overbilling.”  Id. at 436, 461 A.2d at 1236 (emphasis added).  Finally, where the Commission has dismissed the complaint because the customer failed to sustain his burden of persuasion (generally a fact question), rather than because the customer failed to present a prima facie case as a matter of law, the Waldron rule is irrelevant on appeal.  Id. at 436, 461 A.2d at 1236 (footnotes omitted).

Milkie v. Pa. P.U.C.,768 A.2d 1217, 1219-20 (Pa. Commw., 2001).  See also Bennett v. The Peoples Natural Gas Co., LLC, Docket No. C-2009-2122979 (Final Order entered October 13, 2010), and Thomas v. PECO Energy Co., Docket No. C-2010-2187197 (Final Order entered November 15, 2011).
The Complainant focused the dispute on his bill in the heating season.  Tr. 13-14, 18.  In the instant proceeding, the number of occupants in Complainant’s household has not changed.  The record is sparse on the potential for energy utilization however the state of the appliances used for heating at the service address is of some concern.  It is conspicuous and relevant that the Complainant testified of radiators that are in rooms yet the rooms are not heated because the radiators are broken.  Tr. 9-10.  It is also noticeable that the water heater was 
inspected in April 2011 and found to have a leak near the shut-off valve.  Tr. 64.  These deficiencies illuminating the disrepair of appliances that are used for heat could prove to be rationale for increased usage of gas in the heating season.  
The comparison of the billing season is compelling.  The Complainant has lived at the service address through two winter seasons, November to March 2010-2011 and 2011-2012.  The usage and billing comparisons for those seasons is as follows:

	Date
	Billed Amt.
	Usage
	No. of 

days
	Date
	Billed Amt.
	Usage
	No. of 

days

	11/16/10
	$242.19
	144 ccf
	32
	11/16/11
	$96.16
	54 ccf
	32

	12/15/10
	$311.11
	193 ccf
	29
	12/15/11
	$192.34
	107 ccf
	29

	1/19/11
	$510.73
	333 ccf
	35
	1/18/12
	$402.56
	240 ccf
	34

	2/16/11
	$401.40
	260 ccf
	28
	2/16/12
	$372.68
	218 ccf
	29

	3/18/11
	$290.13
	168 ccf
	30


Tr. 72-73 and PGW Exhibit 2.

An examination of the billed usage over the two winter seasons reveals that the energy usage is typical seasonal usage.  The comparison of winter seasons shows a consistent trend to increase in gas usage from November to January and then to decrease from January to the end of the season with heavy usage in December and January.  Although November 2011 has usage of less than triple digits the pattern of gas usage over the winter seasons is consistent.

The evidence also shows that the gas meter at the service address was tested for accuracy and passed.  At full capacity the meter tested at 100.2% and at 20% capacity the meter tested at 100.2%. Tr. 92 and PGW Exhibit 3.  The Complainant did not provide any evidence to contradict or rebut the test results.  
Based on the record evidence, it is found that there is the potential of high gas utilization due to abnormalities present in the facilities at the service address.  The record evidence also shows when examining the billed history of the Complainant that the energy usage is fairly consistent and typical through the winter season. 

The evidence presented by Respondent in this proceeding on the issue of overbilling is persuasive.  The Complainant did not introduce sufficient credible evidence to establish a prima facie case of overbilling by the Respondent from 2010 to 2012 during the winter season.  The circumstantial evidence is favorable to the Respondent in the testing of the meter, the disrepair of the heating facilities at the service address, and the trends of the two winter seasons spent by the Complainant at the service address.  It is found that Complainant has not sustained his burden of proof to establish a prima facie case of overbilling.  The formal Complaint must be dismissed.
Damage to Gate 

The Complainant alleged for the first time in the proceeding during the evidentiary hearing that his gate that surrounds the lawn is broken and that PGW personnel failed to fix it properly.  Tr. 157.  The gate is connected to a fence that surrounds the lawn where PGW personnel were working after the gas leak was reported.  See Rene Exhibit 2.
Administrative agencies, like the PUC, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. Pub. Util. Comm’n, 479 A.2d 10 (Pa. Cmwlth 1984).  Notice is not only of the time, date, and day that the Complaint is to be heard; notice also includes the issues raised in the Complaint.
It is relevant that Complainant failed to raise this issue in his Complaint and that the initial instance that this claim was raised was during Complainant’s cross examination of the PGW witness.  PGW would have a legitimate procedure claim that proper notice was not given because of when the claim was raised.  Additionally, the Complainant did take pictures of the front lawn while PGW personnel were there regarding the leak.  However, Complainant failed to take pictures of the alleged damage to the gate.  Thus, the record does not establish that there is damage to the gate and fails to establish that PGW personnel are responsible for any damage to the gate.  
The damage claim did not afford due process to PGW because of when it was raised.  Additionally, the Commission lacks authority to award damages.  Consequently, for these above reasons the claim must fail.  
It was explained to the Complainant that it is not within the authority of the Commission to award damages in a Complaint.  Tr. 162-63.  See, Feingold v. Bell of Pennsylvania, 477 Pa.1, 383 A2d 791 (1977).  Because the Commission does not have the authority to award monetary damages for the action of a utility company, any requests to refund or otherwise pay Complainant in this Complaint cannot be addressed in this forum.  Although this Commission has general jurisdiction over the rates and services of public utilities operating in Pennsylvania, the PUC has only the powers and authority granted to it by the General Assembly in the Public Utility Code which does not grant the Commission authority to award damages.  See In Re: Melograne, 812 A.2d 1164 (Pa. 2002); Terminato v. Pa. National Insurance Company, 645 A. 2d 1287 (Pa. 1994).  

Payment Agreement
The Complainant admitted that he does not pay every month for his gas service.  Tr. 14.  Thus, there is no dispute that Complainant does not consistently pay each month’s gas bill.  When Complainant does pay his bill, it is often a partial payment rather than the total amount billed.  Tr. 13.  PGW has recommended that the Complainant be granted a payment agreement with the following terms:

(1) Initial payment of 40% of the outstanding balance in the amount of $794.00; and

(2) The remainder of the balance to be paid over 24 months at $170.00 per month, $120.00 for the budget billing and $50.00 towards the outstanding balance due.

Tr. 83, 123 and PGW Exhibit 2.

Section 1405 of the Commission’s statute concerns payment agreements, which states, in pertinent part, 
§ 1405.  Payment agreements. 

(a)  General rule. --The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers. The commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established by this chapter.

(b)  Length of payment agreements. --The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:

   (1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.

   (2) Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.

   (3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level.

   (4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.


*


*


*


(d)  Number of payment agreements. --Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement. A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.
66 Pa.C.S. § 1405(a),(b) and (d).



Complainant has not had a payment agreement before.  Complainant stated his monthly income is between $1,500.00 and $2,000.00 per month.  FOF 2.  The family size of the Complainant is one.  FOF 6.  These data correspond to a gross monthly household income level greater than 150% but less than 250% of the Federal poverty level.  See Federal Register, Vol. 77, No. 17, pages 4034-4035.  Pursuant to 66 Pa.C.S. § 1405(b)(2), the length of a payment agreement with the Respondent cannot extend beyond two years.  
The outstanding balance owed by the Complainant is $1,983.87.  FOF 42.  A Commission directed payment agreement would result in an agreement to pay current monthly budget bills plus a monthly payment of $82.66 toward the outstanding balance due.
  According to the record evidence, budget billing for the Complainant is $120.00 per month.  Therefore, the total monthly bill would be $120.00 (budget bill) + $82.66 (towards outstanding balance due) = $202.66 for a Commission directed payment agreement.  See, Galasso v. PECO Energy Co., Docket No. C-2008-2014171, Order entered August 13, 2009, and Johnson v. PECO Energy Co., Docket No. F-2008-2030618, Order entered May 13, 2009. 


The Commission payment agreement does not include an initial payment of $794.00 but does require a monthly payment due that is about $32.00 more per month than the amount due monthly by the payment agreement recommended by the Respondent.  The Complainant has stated that he needs his payments to be affordable.  Tr. 49, 52-53.  I find it may be unreasonable for the Complainant to afford to pay the initial down payment of $794.00 as part of the payment agreement recommended by the Respondent.  Consequently, I find it reasonable to implement the Commission directed payment agreement because it is more affordable and the Complainant has had difficulty making payments of the full amount billed for gas service in the past.  Tr. 14.

CONCLUSIONS OF LAW


1.
The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  



2.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa.C.S. § 701.
4. Complainant has not sustained his burden of proof.
5. The Commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established by Chapter 14 of the Public Utility Code.  66 Pa.C.S. § 1405(a).

ORDER



THEREFORE,



IT IS ORDERED:

1. That the formal Complaint filed by Vladimir Rene against Philadelphia Gas Works at Docket No. C-2011-2236906 is dismissed.

2. That Complainant, Vladimir Rene, is directed to pay starting the billing cycle following 30 days after entry of the Commission Order and make subsequent monthly payments over a 24-month period in the amount of $202.66 per month with $120.00 for budget billing and $82.66 towards the outstanding balance due.
3. That if Mr. Vladimir Rene fails to make satisfactory payments referenced in the above ordering paragraph, then Philadelphia Gas Works is authorized to suspend or terminate his Philadelphia Gas Works service in accordance with the Commission’s statute and regulations.
4. That the Secretary’s Bureau shall mark the record at Docket No. C-2011-2236906 closed.

Date: July 11, 2012



















Angela T. Jones









Administrative Law Judge
� 	There is no PGW Exhibit 5.


� 	The outstanding balance is the amount owed on the initial account, which is $538.53 plus the amount owed on the subsequent account, which is $1,445.34, for a grand total of $1,983.87 ($538.53 + $1,445.34 = $1,983.87). 


� 	The outstanding balance of $1,983.87 divided by 24 months (2 years) = $82.66 per month.
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