BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Godfrey and Monica Kalaluka				:	
							:
	v.						:		C-2011-2262810
							:
Pennsylvania American Water Company		:



INITIAL DECISION


Before
Ember S. Jandebeur
Administrative Law Judge 


HISTORY OF THE PROCEEDINGS

On or about September 8, 2011, Godfrey and Monica Kalaluka (Complainants) filed a Formal Complaint with the Pennsylvania Public Utility Commission against Pennsylvania American Water Company (PAWC or Respondent) alleging that the overdue balance on their account of more than $15,000 was incorrect, that the Respondent refused to accept medical certification, that the termination procedure and notice was not properly followed, and that the Respondent’s representatives were abusive.  On or about October 6, 2011, the Respondent filed an Answer denying the material allegations of the Complaint; on the same date, the Respondent filed New Matter.  On or about October 25, 2011, the Complainants filed a Response to the New Matter.

By Hearing Notice dated December 30, 2011, the parties were notified that an Initial Hearing in this case was scheduled for the morning of March 27, 2012.  A Prehearing Order was issued on January 19, 2012, stating the date and time of the scheduled hearing and advising the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules. 

The hearing convened as scheduled.  The Complainants appeared pro se, the Respondent was represented by counsel.  The Complainants proffered six (6) exhibits; all were entered into the record.  The Respondent proffered fourteen (14) exhibits; all were entered into the record.   Monica Kalaluka testified for the Complainants.  Judy McCoy Jordan testified for the Respondent.  The record closed on April 27, 2012.

FINDINGS OF FACT

1. [bookmark: _GoBack]The Complainant is not a current customer of the Respondent’s.  Water and sewer service was terminated at the service address of 9399 Birch Lane, Tobyhanna, Pennsylvania 18466, for non-payment.
 
2. The Respondent is a jurisdictional utility providing water and sewer service in Pennsylvania.

3. The Complainants water and sewer was turned off on August 31, 2011.  N.T. 51.

4. Both Kalalukas work for Wal-Mart, each at approximately $12 per hour.  N.T. 20, C. Exh. 1 and 2.

5. There are three adults in the home, the Complainants and their 28-year-old daughter and one high school aged daughter.  N.T. 20-21.

6. The 28-year-old daughter does not work and does not contribute to the household income.  N.T. 21.

7. The Complainants filed for bankruptcy on two occasions, once in 2006 and again in 2009; on both occasions, the bankruptcy was dismissed.  N.T. 13, 18, 34‑35, 67, Complaint.
 
8. No debts, including the Respondent’s arrearages were discharged through the two bankruptcies.  N.T. 35.

9. On both occasions when the bankruptcies were dismissed, the bankruptcy balances were transferred into the Complainant’s active account with the Respondent.  N.T. 67.

10. Judy McCoy Jordan, Billing and Collections Manager, testified for the Respondent.

11. PAWC Exhibits 1, 2, and 3 are the account statements for the three (3) accounts the Complainants have had with the Respondent.  N.T. 62, PAWC Exhs. 1, 2, 3.

12. PAWC Exhibit 3 shows that service to the Complainants was opened on December 7, 2000, with the account number 1254536 closed on September 11, 2006, with a balance of $4,588.42.  PAWC Exh. 3.

13. On October 23, 2008, the Respondent received information that the 2006 bankruptcy was dismissed.  PAWC Exh. 7.

14. On October 23, 2008, the $4,588.42 was removed from bad debt and transferred to the Complainant’s account number 1803163.  PAWC Exh. 3.

15. It is the Respondent’s standard operating procedure that when a bankruptcy is filed, the Respondent opens a new account for the customer so that there is no stop in service, and awaits the outcome of the bankruptcy filing.  N.T. 65.

16. PAWC Exhibit 2 is the account statement for the Complainants account number 1803163.  It was opened on September 18, 2006, and closed on September 29, 2009, with a balance of $10,124.99.  PAWC Exh. 2.

17. On June 15, 2010, the Collections Department for the Respondent received information that the 2009 bankruptcy was dismissed.  PAWC Exh. 6.

18. On June 15, 2010, $10,124.99 was removed from bad debt and transferred to the Complainants account number 2048011.  PAWC Exh. 2.

19. PAWC Exhibit 1 is the account statement for the Complainants account number 2048011.  It was opened on September 30, 2009 with a balance transfer from account number 1803163.  PAWC Exh. 1.

20. On June 15, 2010, the Respondent transferred $10,124.99 to account 2048011 from 1803163.  PAWC Exh. 1.

21. The Complainants do not dispute that they used the water and sewer services for which they have been charged.  

22. The Complainants have defaulted on no less than sixteen (16) payment agreements, two of which were Commission payment agreements.  PAWC Exh. 4, N.T. 71.

23. The Complainants have not made good faith efforts to pay for their sewer and water services.






DISCUSSION

Burden of Proof

As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).  

To satisfy this burden, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (1992).  That is, a complainant must present evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (Pa. Cmwlth. 1993), 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 489 Pa. 109, (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

This Formal Complaint involves a series of accounts opened in 2000 and closed in 2008 with a balance due of over $15,000.  The Complainants assert that portions of their bill should be written off (1) because they were told that they would be, (2) they filed for bankruptcy, and (3) the statute of limitations applies.   The Respondent asserts that (1) the amounts would be written off only if the bankruptcies were successful, (2) both bankruptcies filed by the Complainants were unsuccessful and were dismissed, and (3) that the Complainants misunderstand the statute of limitations.  I agree with the Respondent for reasons I will explain below.

Overdue Balance 

There are valid circumstances where overdue arrearages are written off by a utility as a bad debt.  A successful bankruptcy is one such circumstance.  Here, the Complainants filed bankruptcy twice and on both occasions, the bankruptcies were dismissed.  As a listed creditor, the Respondent received notice directly from the Court that the bankruptcies were dismissed; this is not disputed.   Because the bankruptcies were dismissed, the debt to the Respondent remains a valid and due debt to the Respondent.  Thus, there is no legal reason for the debt to be written off, indeed, the Complainants do not dispute that they used the water and sewer services, they simply believe they were told it would be written off.  

The customer contact record provided by the Respondent shows that customer service representatives and supervisors explained many times to Monica Kalaluka, and one of the daughter’s that the bankruptcy debts were dismissed and the amounts were due and owing.  PAWC Exh. 5.  It is clear from the documentation that the Complainants insisted they should be written off and that, in fact, no one from the Respondent’s office ever stated they would be written off.  Additionally, the Respondent issued what are titled “Utility Report” on two occasions, July 30, 2010 and another on April 25, 2011.  

The Utility Report dated July 30, 2010, stated:  “On July 6, 2010, Pennsylvania American Water received a telephone call disputing the transfer of balance in the amount of $10,124.99 from account number 24-1803163-5 under the name Godfrey Kalaluka to account number 24-2048011-9 under the same name.  The customer advised the amount was covered by bankruptcy.”  Continuing, the Utility Report stated:  “On June 15, 2010 the Collections Department received information that case number 09-05690 had been dismissed.  The remaining account balance in the amount $10,124.99 was transferred to the new account as the customer was deemed responsible for all charges.”  PAWC Exh. 6.

The Utility Report dated April 25, 2011, stated:  “On March 30, 2011 Pennsylvania American Water (PAW) was contacted to dispute the amount of $10,124.99 being transferred from account 24-1803163-5.  States that any debt over seven years old our company would have written off.”  Continuing, the Utility Report stated:  “On June 15, 2010 received dismissal of bankruptcy case #09-05690 dated June 2, 2010.  Balance of $10,124.99 from account 24-1803163-5 transferred to active account 24-2048011-9 for payment.”  The Respondent explained its position to the Complainant and stated:  “After a review of the accounts PAW finds that the amount of $10,124.99 is owed by the customer.  When a bankruptcy is dismissed, the debtor and creditor have the same rights as before and the customer is once again responsible for all charges.”  PAWC Exh. 7.   The Respondent did not address the Complainants’ assertion that any debt over seven years must be written off. 

Prior to the filing of bankruptcy the Complainants had an arrearage.  Because neither bankruptcy was successful, the Respondent is correct that the Complainants are in the same position they were prior to the filings, therefore it is correct that the arrearage is an outstanding debt to the Respondent.  With regard to the debt being over seven years, and written off, I have no idea where the Complainants got this notion and no evidence was proffered to support it.  The statute of limitations found in the Public Utility Code provides the following:

No action for the recovery of any penalties or forfeitures incurred under the provisions of this part, and no prosecutions on account of any matter or thing mentioned in this part, shall be maintained unless brought within three years from the date at which the liability therefor arose, except as otherwise provided in this part.  66 Pa. C.S.  § 3314.


Black’s Law Dictionary defines the statute of limitations as follows:

A statute prescribing limitations to the right of action on certain described causes of action or criminal prosecution; that is declaring that no suit shall be maintained on such causes of action, nor any criminal charge be made, unless brought within a specified period of time after the right accrued.  

Black’s Law Dictionary, 5th Edition.  Emphasis added. 


Here, no right has accrued.  The debt is a valid debt.  Simply because it is an old debt does not make it invalid.  The Respondent has made concerted and consistent efforts to have the arrearage cleared.  There have been no less than sixteen (16) payment agreements in such effort, obviously, to no avail.  There have been innumerable conversations between the Complainants and the Respondent in an effort to collect this debt, obviously, to no avail.  In summary, no one told the Complainants the debt would be written off.  The bankruptcies concerning arrearages were not successful; therefore, the amounts are due.  The statute of limitations does not apply. 

Termination Procedure

A public utility is entitled to full payment at its currently approved tariff rate for service provided to its customers.  Scaccia v. West Penn Power Co., 55 Pa. PUC 637 (1982); Kea v. Peoples Natural Gas Co., 60 Pa. PUC 215 (1985); Mill v. Pa. Public Utility Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982).  All customers, regardless of financial means, have an obligation to pay for utility service.  Otherwise, customers’ unpaid bills are included in the utility’s uncollectibles expense and ultimately paid by the remaining ratepayers.  Bolt v. Duquesne Light Co., 66 Pa. PUC 463 (1988).  

(a) Authorized termination.

A utility may notify a customer and terminate service provided to a customer after notice as provided in subsection (b) for any of the following actions by a customer:

(1) Nonpayment of a delinquent account.

(2) Failure to comply with the material terms of a payment agreement.

(3) Failure to complete payment of a deposit, provide a guarantee of payment or establish credit.

(4) Failure to permit access to meters, service connections or other property of the public utility for the purpose of replacement, maintenance, repair or meter reading.  

(b) Notice of termination of service.

(1) 	Prior to terminating service under subsection (a), a
public utility:

(i) Shall provide written notice of the termination
to the customer at least ten days prior to the date of
the proposed termination. The termination notice shall
remain effective for 60 days.

(ii) Shall attempt to contact the customer or
occupant, either in person or by telephone, to provide
notice of the proposed termination at least three days
prior to the scheduled termination. Phone contact shall
be deemed complete upon attempted calls on two separate
days to the residence between the hours of 7 a.m. and 9 p.m. if the calls were made at various times each day.

(iii) During the months of December through March,
unless personal contact has been made with the customer
or responsible adult by personally visiting the customer’s residence, the public utility shall, within 48 hours of the scheduled date of termination, post a notice of the proposed termination at the service location.

(iv) After complying with paragraphs (ii) and (iii),
the public utility shall attempt to make personal contact
with the customer or responsible adult at the time
service is terminated. Termination of service shall not
be delayed for failure to make personal contact.

(2) 	The public utility shall not be required by the
commission to take any additional actions prior to
termination.

66 Pa. C. S. §§ 1406 (a) and (b).


A 10 Day Shut Off Notice was mailed to the Complainants on August 17, 2011.  PAWC Exh. 11.  On August 18, 2011, the Respondent’s automatic dialer telephoned the Complainants and left a voice message.  PAWC Exh. 5.  (PAWC Exh. 5 does not state what the message said).  A 3 Day Shut Off Notice was mailed to the Complainants on August 24, 2011.  A 48 Hour Shut Off Notice was mailed to the Complainants on August 29, 2011.  On August 24, 2011, Monica Kalaluka telephoned the Respondent about the account and was advised that the account was scheduled for shutoff on August 29, 2011.  She was also informed that she had exhausted all medical certifications.  PAWC Exh. 5.  On August 31, 2011, the Complainants water and sewer service was terminated for nonpayment.  On that same day, Monica Kalauka telephoned the Respondent to state she had no water.  PAWC Exh. 5.

The evidence in this case shows that the termination procedures were followed and termination for nonpayment was proper.

Medical Certification

If, prior to termination of service, the public utility employee is informed that an occupant is seriously ill or is affected with a medical condition which will be aggravated by a cessation of service and that a medical certification will be produced, termination may not occur for at least 3 days.  52 Pa. Code § 56.112.

If no length of time is specified or if the time period is not readily ascertainable, service may not be terminated for at least 30 days.

Certifications may be renewed in the same manner and for the same time period as provided in §§ 56.112 and 56.113 and this section if the customer has met the obligation under § 56.116 (relating to duty of customer to pay bills).  In instances when a customer has not met the obligation in § 56.116 to equitably make payments on all bills, the number of renewals for the customer’s household is limited to two 30-day certifications filed for the same arrearages.  In these instances, the public utility is not required to honor a third renewal of a medical certificate.

52 Pa. Code § 56.114.

The Complainants have successfully avoided termination by use of a medical certificate (for Type I diabetes, a chronic and treatable ailment) on December 14, 2006, September 25, 2007, April 8, 2008, and April 27, 2011.  As noted in the regulation cited above, the public utility was not required to honor a third and fourth medical certificate as the arrearages are all the same, just continually accruing due to nonpayment.  Furthermore, a customer retains the duty to make payment on all current undisputed bills during a postponed termination due to medical certification.  52 Pa. Code § 56.116.  The customers failed to do so.  The Complainants are incorrect and their challenge to the medical certification is denied and will be dismissed in the ordering paragraphs below. 

Abusiveness

I do not find the Complainant’s allegation of abusiveness by the Respondent’s personnel to be credible.  In fact, to the contrary, I find that the Respondent has bent over backwards to accommodate the Complainants over nearly a decade of an incredibly poor payment history.
 
CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the subject matter and parties to this Complaint.  66 Pa. C.S. § 701.

2.	As the party seeking affirmative relief from the Commission, Complainants bear the burden of proof.  66 Pa. C.S. § 332(a).

3.	As a matter of general principle, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. Pub. Util. Comm’n 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. Pub. Util. Comm’n 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).

4.	Termination may occur for nonpayment of a delinquent account.  66 Pa. C.S. § 1406.  

5.	Medical Certifications may be renewed in the same manner and for the same time period as provided in §§ 56.112 and 56.113 and this section if the customer has met the obligation under § 56.116 (relating to duty of customer to pay bills).  In instances when a customer has not met the obligation in § 56.116 to equitably make payments on all bills, the number of renewals for the customer’s household is limited to two 30-day certifications filed for the same arrearages.  In these instances, the public utility is not required to honor a third renewal of a medical certificate.  52 Pa. Code § 56.114.

ORDER


THEREFORE, 

IT IS ORDERED: 

1. That the Formal Complaint of Godfrey and Monica Kalaluka, at Docket No. C‑2011- 2262810 is denied and dismissed for failure to meet the burden of proof.

2. That the Secretary’s Bureau shall mark the Docket closed.



Date:  July 5, 2012						______________________________
								Ember S. Jandebeur
								Administrative Law Judge
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