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HISTORY OF THE PROCEEDING



On February 16, 2011, Ellis Collick (“Collick” or “Complainant”) filed a formal complaint against the Philadelphia Gas Works (“PGW” or the “Respondent”) alleging, among other things, the following: that the Complainant discovered that there were two judgment liens on his rental property at 2344 Moore Street; that he was not notified that the tenant was delinquent in paying his gas bill; and that the notices regarding the liens were sent to the rental property.  The Complainant requested that the liens be removed.


On March 10, 2011, the Respondent filed an answer.  The Respondent admitted that the City of Philadelphia filed two judgment liens against 2344 Moore Street, Philadelphia, the service address.  The Respondent averred that, pursuant to the Municipal Claim and Tax Lien Law, Act 153 of 1923, P.L. 207, 53 P.S. § 7101, the City of Philadelphia has the right to collect on a debt owed to the Respondent for gas service to the service address.  The Respondent stated that on April 13, 2010, it mailed a pre-lien notification letter to the Complainant at the service address.  On April 28, 2010, the City of Philadelphia filed a lien in the amount of $1,434.26 for Erin Davis’ balance.  On April 29, 2010, the Respondent mailed a lien notification letter to the Complainant at the service address.  The Respondent averred that after the tenant vacated the property, the Complainant established gas service at the service address on December 13, 2010.  Subsequently, the Respondent mailed a pre-lien notification letter to the Complainant at P.O. Box 6463 Philadelphia, PA regarding the tenant’s outstanding balance.  On January 4, 2011, the City of Philadelphia filed a lien in the amount of $725.34 for Erin Davis’ balance. 


In addition, on March 10, 2011, pursuant to 52 Pa. Code § 5.101(a), the Respondent filed Preliminary Objections and a Motion to Strike Impertinent Matter with a Notice to Plead.  In the Preliminary Objections the Respondent contended that the Commission lacks jurisdiction over the subject matter.  Specifically, the Respondent argued that the Commission does not have jurisdiction over a municipal lien placed upon the Complainant’s property by the City of Philadelphia for unpaid natural gas service rendered to the Complainant’s tenant.  In addition, the Respondent contends that the complaint contains impertinent matter in requesting that the Complainant be relieved of any responsibility for the unpaid natural gas service that resulted in the municipal lien on the Complainant’s property.  The Respondent stated that the lien encumbers the real estate regardless of who caused the event.  Consequently, the Respondent may collect as a municipal claim unpaid debt for gas service even when the gas service is not rendered to the owner of the property.  See, Newberry Township v. Stambaugh, 848 A.2d 173 (Pa.Cmwlth. 2004), app. denied, 580 Pa. 708, 860 A.2d 491 (2004).  Furthermore section 1414 of the Responsible Utility Customer Protection Act, 66 Pa. Cons. Stat. § 1414, authorizes a city natural gas distribution operation furnishing gas service to a property to impose or assess a municipal claim against the property and file as liens of record claims for unpaid natural gas distribution service and other related costs.


The case was assigned to the undersigned on March 18, 2011.



The Complainant did not respond to the Preliminary Objections and Motion to Strike Impertinent Matter.



The record in this case consists of the pleadings.

DISCUSSION



In this case the Complainant is requesting that the Commission remove two municipal liens for unpaid gas service that the Respondent rendered to a tenant.  
The Commission’s Rules of Administrative Practice and Procedure (Rules), 52 Pa. Code Chapters 1, 3 and 5, provide for the filing of preliminary objections.  52 Pa. Code 
§ 5.101.  The Commission’s preliminary objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  The Respondent has filed preliminary objections averring that the Commission lacks subject matter jurisdiction and that the complaint includes impertinent matter.  52 Pa. Code 
§ 5.101(a)(1), (2).
The Commission’s Rules provide, in relevant part:
(a)
Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:


(1)
Lack of Commission jurisdiction or improper 

service of the pleading initiating the proceeding.


(2)
Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.  52 Pa. Code 
§ 5.101(a)(1), (2).


In the Preliminary Objections, the Respondent contended that the allegation in the instant complaint concerning two municipal liens placed upon the Complainant’s property by the City of Philadelphia (“the City”) for unpaid natural gas service rendered to the Complainant’s tenant is beyond the Commission’s subject matter jurisdiction.  In addition, the Respondent contended that the complaint contains impertinent matter since the Complainant has requested that the Respondent refrain from pursuing collection of the unpaid bills.


Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602 (1967).  Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist, Commonwealth v. VanBuskirk, 303 Pa.Super. 148, 449 A.2d 621 (1982), nor can jurisdiction be obtained by waiver or estoppel, Scott v. Bristol Twp. Police Department, 669 A.2d 457 (Pa.Cmwlth. 1995).


The issue is whether the Commission has jurisdiction with respect to the City’s municipal liens.


Acting under the authority and power granted in the Municipal Claim and Tax Lien Law, 53 P.S. § 7101 et seq., the City files liens to enforce municipal claims against property for unpaid natural gas service rendered by the Respondent at a specific property.


Since the City is a municipality, it can file a municipal lien.  The Respondent is a municipal utility that is wholly owned by the City.  The Respondent consists only of the real and personal assets that are used to manufacture and deliver natural gas to entities within the City’s borders.  Public Advocate v. Philadelphia Gas Commission, 544 Pa. 129, 674 A.2d 1056 (1996).


The Respondent does not meet the legal definition of an entity authorized to file a lien to enforce a municipal claim as set forth in the Municipal Claim and Tax Lien Law.  See, 53 P.S. § 7101.  Consequently, when the Respondent provides natural gas service to an entity within the borders of the City and is not paid, it is the City that has a municipal claim which it can enforce by way of a lien on the property that was provided natural gas service.


The procedure which the City must follow to establish a lien on a specific property is set forth in the Municipal Claim and Tax Lien Law.  See, 53 P.S. §§ 7106(b), (c), 7143.  Enforcement of the lien is a judicial procedure controlled by the Philadelphia Court of Common Pleas, with due process safeguards provided to protect the rights of interested parties.  See, Newberry Township. v. Stambaugh, 848 A.2d 173 (Pa. Cmwlth. 2004), app. denied, 580 Pa. 708, 860 A.2d 491 (2004), 53 P.S. §§ 7106(c), 7283.  


Accordingly, the Philadelphia Court of Common Pleas
, not the Commission, has jurisdiction over municipal lien proceedings.


Since the City, not the Respondent, filed the lien, no public utility is involved.  In obtaining a municipal lien on the property, the City is acting in its capacity as a municipality only.  The Commission is given jurisdiction over public utilities by the Public Utility Code, 66 Pa.C.S. § 101 et seq., not over municipalities acting in their municipal capacity.



It is noted that pursuant to the Responsible Utility Customer Protection Act, 66 Pa.C.S. § 1414, “[a] city natural gas distribution operation furnishing gas service to a property is entitled to impose or assess a municipal claim against the property and file as liens of record claims for unpaid natural gas distribution service and other related costs, including natural gas supply….” 



The Commission has repeatedly recognized its lack of subject matter jurisdiction in cases involving a dispute over a municipal lien placed upon a property.  Cornelia Strowder v. Philadelphia Gas Works, 2002 WL 32069511 (2002); Debra Williams Lawrence v. Philadelphia Gas Works, Docket No.C-20066672, (Order entered January 22, 2007); Tina L. Francis-Young v. Philadelphia Gas Works, Docket No.C-2008-2029672, (Order entered February 23, 2009); Dung Phat, LLC v. Philadelphia Gas Works, Docket No. C-2009-2135667, (Order entered January 13, 2010); David Golan v. Philadelphia Gas Works, Docket No.C-2009-2138115, (Order entered February 4, 2010); 2020 West Passyunk Avenue Inc. v. Philadelphia Gas Works, Docket No.C‑2009-2138727, (Order entered February 4, 2010); Jean Charles v. Philadelphia Gas Works, Docket No.C-2009-2138638, (Order entered February 5, 2010); William Petravich v. Philadelphia Gas Works, Docket No. C-2010-2188984 (Order entered February 10, 2011). 


The Commission must act within and cannot exceed its jurisdiction.  City of Pittsburgh v. Pennsylvania Public Utility Commission, 157 Pa. Super. 595, 43 A. 2d 348 (1945). 


In the second Preliminary Objection the Respondent contends that the complaint contains impertinent matter.  The Respondent stated that since the Commission does not have jurisdiction to decide matters relating to municipal liens, the Complainant’s request for relief is impertinent matter and it should be stricken.  
The Complainant’s request is impertinent matter since the Commission does not have jurisdiction to grant the requested relief.  Accordingly, the preliminary objection is granted and the Respondent’s Motion to Strike is granted. 

Section 703 Fixing of hearings

(b) Notice of hearing.-The commission shall fix the time and place of hearing, within or without this, Commonwealth, if any is required, and shall serve notice thereof upon parties in interest.  The commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  


Section 703(b) authorizes the Commission to dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  The moving party prevails in this case as a matter of law.  Consequently, this case should be dismissed without a hearing pursuant to section 703(b) of the Public Utility Code, 66 Pa. C.S. §703(b).



The Respondent’s Preliminary Objections are granted.  Consequently, the complaint is dismissed in its entirety. 
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties in this proceeding.  66 Pa.C.S. § 701.


2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).


3.
The Commission has repeatedly recognized its lack of subject matter jurisdiction in cases involving a dispute over a municipal lien placed upon a property.  Cornelia Strowder v. Philadelphia Gas Works, 2002 WL 32069511 (2002); Debra Williams Lawrence v. Philadelphia Gas Works, Docket No.C-20066672, (Order entered January 22, 2007); Tina L. Francis-Young v. Philadelphia Gas Works, Docket No.C-2008-2029672, (Order entered February 23, 2009); Dung Phat, LLC v. Philadelphia Gas Works, Docket No.C-2009-2135667, (Order entered January 13, 2010); David Golan v. Philadelphia Gas Works, Docket No.C-2009-2138115, (Order entered February 4, 2010); 2020 West Passyunk Avenue Inc. v. Philadelphia Gas Works, Docket No.C-2009-2138727, (Order entered February 4, 2010); Jean Charles v. Philadelphia Gas Works, Docket No.C-2009-2138638, (Order entered February 5, 2010); William Petravich v. Philadelphia Gas Works, Docket No. C-2010-2188984 (Order entered February 10, 2011). 


4.
The Commission does not have subject matter jurisdiction over this matter.



5.
The Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  Section 703(b) of the Public Utility Code, 66 Pa.C.S. § 703(b).

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Ellis Collick against the Philadelphia Gas Works at Docket C-2011-2226377 is dismissed.



2.
That the Respondent’s Preliminary Objections and the Motion to Strike are granted.



3.
That the record in this case is marked closed.

Date:
July 18, 2012




___________________________________








Cynthia Williams Fordham








Administrative Law Judge
�	The Philadelphia Municipal Court has jurisdiction over the lien proceeding if the amount is within its jurisdiction.  53 P.S. § 7101 et seq.


�	The Commission has jurisdiction over municipalities providing public utility service outside of their municipal boundaries, but only as to the public utility service being rendered.  Petition of Borough of Boyertown, 77 Pa. Cmwlth. 357, 466 A.2d 239 (1983).  The instant case does not involve municipal extra-territorial service and the lien proceeding is not public utility service.
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