BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



David Moore, Jr.					:
							:
	v.						:		C-2012-2309932
							:
PECO Energy Company				:



INITIAL DECISION


Before
Dennis J. Buckley
Administrative Law Judge



				HISTORY OF THE PROCEEDING


		This decision grants a Preliminary Objection filed by PECO Energy Company (PECO or Respondent) and dismisses a formal Complaint filed by David Moore, Jr. (Complainant) with the Pennsylvania Public Utility Commission (Commission) on June 11, 2012.

		The Complaint is the re-filing of an identical allegation made by the Complainant at Pa. PUC Docket No. C-2009-2111161, that PECO improperly refused to change his rate from commercial to residential service despite the conversion of his business to a residence and asked that a recalculation of Complainant’s electric bill be made and a payment agreement be established.  That prior Complaint was dismissed by the Commission in an Order entered May 3, 2011.

		PECO answered the latest Complaint on June 22, 2012 with the filing of an Answer and New Matter, the latter properly endorsed with a Notice to Plead.  PECO once again denied any improper billing and denied that Complainant is entitled to relief.

		Also on June 22, 2012, PECO filed a Preliminary Objection, again properly endorsed with a Notice to Plead, advising the Complainant that he had ten days from the service of the Notice to file a written response thereto.  The basis of the Preliminary Objection is that the present Complaint is barred by the application of the doctrine of res judicata.  To date, the Complainant has not filed a responsive pleading to either PECO’s New Matter or to the Preliminary Objection.  The Preliminary Objection is, therefore, ready for decision.

FINDINGS OF FACT

		1.	Complainant is David E. Moore, Jr., who resides at 1201 West Erie Avenue, Philadelphia, Pennsylvania.  He owns the building at that address and has received electric service from the Respondent at that address since January, 1987.

		2.	Respondent is PECO Energy Company.

		3.	On May 28, 2009, Complainant filed a Complaint at Pa. PUC Docket No.  C-2009-2111161, alleging that PECO improperly refused to change his rate from commercial to residential service despite the conversion of his business to a residence and asked that a recalculation of Complainant’s electric bill be made and a payment agreement be established.

		4.	On October 29, 2009, a hearing was held in the case at Docket No. C-2009-2111161, at which time the Complainant failed to appear.  A further hearing was held on February 5, 2010, in the Philadelphia, Pennsylvania office of the Commission before Administrative Law Judge (ALJ) Charles E. Rainey, Jr.  Complainant, who appeared pro se, testified on his own behalf.  PECO was represented by Mr. Ken Massey, Esq., who presented one witness, Teresa Ferrier, Regulatory Assessor, and ten exhibits (PECO Exhibits 1, 3-11), all of which were admitted into the record.  

		5.	On March 25, 2010, counsel for PECO filed a letter brief as requested by ALJ Rainey setting forth PECO’s position with respect to the effect, if any, of Complainant’s Chapter 13 bankruptcy filing.  That letter brief was served on Complainant who filed no responsive pleading.  Given that no reply brief or other responsive pleading was filed by Complainant by April 14, 2010, as permitted by 52 Pa. Code § 5.502(f), the record closed on that date.

		6.	On October 18, 2010, the case at Docket No. C-2009-2111161 was reassigned to ALJ Dennis J. Buckley for the preparation of an Initial Decision.  In that Initial Decision, it was specifically found that the Complainant had failed to sustain his burden of proving that he has been improperly billed by PECO, and the Complaint was ultimately dismissed by a Commission Order entered May 3, 2011.

		7.	The Complaint filed at Docket No. C-2012-2309932 is identical in all of its relevant particulars to the Complaint filed at Docket No. C-2009-2111161.  

DISCUSSION

		The Commission's Rules of Administrative Practice and Procedure permit the filing of preliminary objections. 52 Pa. Code § 5.101.  See Equitable Small Transportation Interveners v. Equitable Gas Company, Docket No. C-00935435 (July 18, 1994).

The grounds for preliminary objections are limited to those set forth in 52 Pa Code § 5.101(a) as follows: 

(1)  Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)  Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3)  Insufficient specificity of a pleading.

(4)  Legal insufficiency of a pleading.

(5)  Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6)  Pendency of a prior proceeding or agreement for alternative dispute resolution.
Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, Docket No. C-00935435 (July 18, 1994).

A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979);  Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission has adopted this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).

The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commw. of Pa., 490 A.2d 402 (Pa. 1985).  Therefore, in ruling on a preliminary objection, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  Id.  A preliminary objection may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees' Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) citing, Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).

		PECO’s Preliminary Objection challenges the legal sufficiency of the Complaint filed at Docket No. C-2012-2309932.  PECO’s Preliminary Objection is well taken, and PECO is entitled to relief as a matter of law.

In this case, as in the case at Docket No. C-2009-2111161, the Complainant claims improper classification of his account which, in turn, resulted in improper billing by PECO, and asks that the Commission establish a payment arrangement based on a recalculated bill.  However, in the prior Complaint at Docket No. 2009-2111161, the Complainant failed to sustain his burden of proving that his account is improperly classified or that he has been improperly billed by PECO.  The Complainant failed to show that he is being billed at an improper rate.  With respect to Complainant’s request for a payment arrangement, the Commission has repeatedly held that a customer with a commercial account for public utility service does not fall within the Commission regulations at 52 Pa. Code Chapter 56 and is not entitled to a payment arrangement or other protections applicable to residential accounts under the Commission regulations at 52 Pa. Code Chapter 56.  Bio/Data Corporation v. PECO Energy Co., Docket No. C-20026698 (Order entered July 30, 2002); Lebanon Valley Enterprises, Inc. v. Metropolitan Edison Co., Docket No. C‑00015522 (Order entered October 15, 2001); Kayla's Place Inc. v. Duquesne Light Co., Docket No. C-00981711 (Order entered May 24, 1999); Kenny v. Duquesne Light Co., Docket No. C‑00967789 (Order entered November 27, 1996); see also, 52 Pa. Code §§ 55.2(a), 56.1.

In the present Complaint, the Complainant has asserted the identical claim, unsupported by the averment of any new evidence, and has asked for the same relief as in his original Complaint.[footnoteRef:1]  The Complaint is, therefore, legally insufficient and is barred by the doctrine of res judicata and must be dismissed. [1:  	In the prior Complaint, the Complainant referenced his Chapter 13 bankruptcy filing in arguing inability to pay the higher commercial rate.  I note that in the present Complaint, the Complainant asserts that he recently suffered a heart attack which allegedly affects his ability to pay.  However, the issue in this case, as in the underlying case, is an allegation of improper account classification, billing and the amount that the Complainant owes PECO based on a recalculation, not inability to pay.] 


The doctrine of res judicata is designed to promote certainty, finality and judicial economy.  It reflects the refusal of the law to tolerate the re-litigation of a matter decided by a court or agency of competent jurisdiction.  The courts have repeatedly stated that a "final valid judgment on the merits by a court of competent jurisdiction bars any future suit between the same parties on the same cause of action."  McCarthy, et al. v. Township of McCandless, 7 Pa. Commonwealth Ct. 611, 300 A.2d 815 (1973); Martin v. Poole, 232 Pa. Superior Ct. 263, 177 A.2d 339 (1975).  Under res judicata, when a court of competent jurisdiction enters a final judgment on the merits of a cause of action, the parties to that case . . . are thereafter bound "not only as to every matter which was offered and received, but also as to any other admissible matter which might have been offered." Commission v. Sunnen, 333 U.S. 591, 68 S.Ct. 715, 719 (1948); Jones v. Costlow, 354 Pa. 245, 47 AW. 2d 259 (1946).

For the doctrine of res judicata to apply, four conditions must be met: (1) identity of issues, (2) identity of causes of action, (3) identity of persons and parties to the action, and (4) identity of the quality and capacity of the parties suing or sued.  Safeguard Mutual Insurance Co. v. Williams, 463 Pa. 567, 345 A.2d 664 (1975); Day v. Volkswagenwerk Aktiengesellschaft, 318 Pa. Superior Ct. 225, 464 A.2d 1313 (1983); Northwestern Lehigh School District v. Commonwealth of Pennsylvania, Agricultural Lands Condemnation Approval Board, 134 Pa. Commonwealth Ct. 291, 578 A. 2d 614 (1990).  The Commonwealth Court stated that, "for the purposes of res judicata, there is identity of causes of action when in both the old and new proceedings, the subject matter and the ultimate issues are the same." Howard v . Department of Public Welfare, 108 Pa. Commonwealth Ct. 592, 529 A.2d 1231 (1987).

Although the Commission's procedural rules do not specifically address the application of the doctrine, the Commission has adopted this well-settled legal principle.  Ella Simms v. Philadelphia Electric Company, Docket No. F-889246 (1988).  The Commission has recognized the applicability of the doctrine of res judicata in proceedings before it.  O'Toole v. Bell Telephone Company of Pennsylvania, 77 Pa. PUC 98 (1992).  The Pennsylvania courts have affirmed the Commission's application of the doctrine in the context of utility rate proceedings. Philadelphia Electric Company v. Pennsylvania Public Utility Commission, 433 A.2d 620 (Pa. Cmwlth. 1981); see also, Kentucky West Virginia Gas Co. v. Pennsylvania Public Utility Commission, 721 F. Supp. 710 (M.D. Pa. 1989) (acknowledging the role of res judicata and collateral estoppel in administrative proceedings), affd., 899 F. 2d 1217.

All four conditions required for a finding of res judicata have been met in this case: 1) the issues are identical (both Complaints pertain to an identical allegation made by the Complainant that PECO improperly refused to change his rate from commercial to residential and asks that a recalculation of Complainant’s electric bill be made and a payment agreement be established); 2) the causes of action are identical (the Complainant argues in both Complaints that he was incorrectly billed and so is not responsible for payment); 3) the persons and parties to the action are identical (both Complaints involve the Complainant and PECO); and 4) the quality and capacity of the parties suing or sued are also identical.

Besides the doctrine of res judicata, a complainant is prohibited by Section 316 of the Public Utility Code from raising issues previously decided.  Section 316 provides, in pertinent part:

Whenever the Commission shall make any rule, regulation, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review.

66 Pa. C.S. § 316.

This section of the Public Utility Code precludes a collateral attack upon a Commission order which has not been reversed upon appeal.  The Commission’s Order of May 3, 2011, at Docket No. C-2009-2111161, which dismissed the original Complaint in this case was not set aside, annulled, or modified by judicial review.  In fact, that Order was not appealed and so remains conclusive upon all parties affected thereby.

Finally, the Commission has, on occasion, precluded a party from filing further informal and formal complaints when the party has been an abuser of the system.  In Sheri Seidenstricker v. Metropolitan Edison Company, Docket No. F‑2008‑2019388 (Final Order entered July 28, 2009), the Commission adopted the ALJ’s Initial Decision which, inter alia, ordered that complainant in that case be precluded from filing further informal and formal complaints pertaining to the same account until such time as the current balance on that account was paid in full.  That outcome was based on the finding that complainant had abused the system by using its provisions to prevent termination of service over the course of many years while receiving electric utility service from respondent and accruing a large outstanding balance.  Similarly, in the instant case, the Complainant should be precluded from filing further informal and formal complaints pertaining to the classification of his account with PECO and his accumulated arrearages for the service address of 1201 West Erie Avenue, Philadelphia, Pennsylvania.




CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §§701.

2.	The due process rights of Complainant have been fully protected in this proceeding.  Sentner v. Bell Telephone Company of Pennsylvania, Docket No. F-00161106 (Order entered October 25, 1993); and 52 Pa. Code § 5.245(a).

3.	A final valid judgment on the merits of a case by a court of competent jurisdiction bars any future suit between the same parties on the same cause of action. McCarthy, et al. v. Township of McCandless, 7 Pa. Commonwealth Ct. 611, 300 A.2d 815 (1973); Martin v. Poole, 232 Pa. Superior Ct. 263, 177 A.2d 339 (1975).

4.	Under the doctrine of res judicata, when a court of competent jurisdiction enters a final judgment on the merits of a cause of action, the parties to that case are thereafter bound "not only as to every matter which was offered and received, but also as to any other admissible matter which might have been offered." Commission v. Sunnen, 333 U.S. 591, 68 S.Ct. 715, 719 (1948); Jones v. Costlow, 354 Pa. 245, 47 A. 2d 259 (1946).

5.	For the doctrine of res judicata to prevail, four conditions must be met: (1) identity of issues, (2) identity of causes of action, (3) identity of persons and parties to the action, and (4) identity of the quality and capacity of the parties suing or sued. Safeguard Mutual Insurance Co. v. Williams, 463 Pa. 567, 345 A.2d 664 (1975); Day v. Volkswagenwerk Aktiengesellschaft, 318 Pa. Superior Ct. 225, 464 A.2d 1313 (1983); Northwestern Lehigh School District v. Commonwealth of Pennsylvania, Agricultural Lands Condemnation Approval Board, 134 Pa. Commonwealth Ct. 291, 578 A. 2d 614 (1990).

6.	For the purposes of res judicata, there is identity of causes of action when in both the old and new proceedings, the subject matter and the ultimate issues are the same. Howard v. Department of Public Welfare, 108 Pa. Commonwealth Ct. 592, 529 A.2d 1231 (1987).
7.	The Commission has recognized the applicability of the doctrine of res judicata in proceedings before it. O'Toole v. Bell Telephone Company of Pennsylvania, 77 Pa. PUC 98 (1992).  

8.	A complaint is prohibited by Section 316 of the Public Utility Code from raising issues previously decided. 66 Pa. C.S. § 316.


ORDER


THEREFORE,

IT IS ORDERED:

1.	That the Complaint of David Moore, Jr. against PECO Energy Company at Docket No. C-2012-2309932 is hereby dismissed, with prejudice.

[bookmark: _GoBack]2.	That the record in this matter be marked closed.


Date:  July 18, 2012					__________________________________
					Dennis J. Buckley
					Administrative Law Judge
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