
BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Dawn Smith						:
							:
	v.						:		C-2012-2292814
						:
Pennsylvania Electric Company			:



INITIAL DECISION


Before
Dennis J. Buckley
Administrative Law Judge


		This case arose as a formal Complaint filed on March 6, 2012, by Dawn Smith (Complainant) alleging that Pennsylvania Electric Company (Penelec or Respondent) was responsible for a fire at a rental property owned by Complainant and her husband which resulted in over $2,000 in damage.  In a Preliminary Objection filed April 4, 2012, Penelec denied any responsibility for the fire and argued for dismissal of the Complaint on legal insufficiency/ jurisdictional grounds (lack of authority on the part of the Commission to award damages), and in New Matter filed April 4, 2012, argued lack of standing on the part of the Complainant to represent her tenant and to assert a claim for losses on the tenant’s behalf.  A preliminary hearing to consider oral argument on the Preliminary Objection was held on July 6, 2012.  For the reasons stated herein, Respondent’s Preliminary Objection is granted, and the Complaint is dismissed.
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HISTORY OF THE PROCEEDING

		 On March 6, 2012, the Complainant filed a formal Complaint alleging that Penelec was responsible for a fire that occurred on December 11, 2011, at a rental property owned by Complainant and her husband which resulted in over $2,000 in damage. 
 
		On April 4, 2012, Penelec filed an Answer to the Complaint denying responsibility for the fire and raising New Matter which argued lack of standing on the part of the Complainant to represent her tenant and to assert a claim for losses on the tenant’s behalf.[footnoteRef:1]  That New Matter was properly endorsed with the requisite Notice to Plead. [1:  	A number of the exhibits attached to the Complaint are receipts for replacements for articles purportedly owned by the tenant but destroyed in the fire. ] 


		Also on April 4, 2012, Penelec filed a Preliminary Objection, again properly endorsed with a Notice to Plead, seeking dismissal of the Complaint on the basis of legal insufficiency and because the Commission lacks subject matter jurisdiction to hear or resolve the Complaint and its request for monetary damages.

		According to Commission records, the Complainant has not filed any responsive pleading to Penelec’s New Matter or Preliminary Objections.

		On April 10, 2012, this matter was assigned to me as Motion Judge.

		A telephonic preliminary hearing in the nature of oral argument on the Preliminary Objection was scheduled for June 18, 2012.  However, on June 8, 2012, that hearing was cancelled and rescheduled due to indisposition on my part.

		A telephonic preliminary hearing was held on July 6, 2012.  The Complainant was present and represented herself.  Penelec was represented by Brian Wauhop, Esquire.  A transcript of fourteen pages was filed with the Secretary of the Commission on July 16, 2012, at which point the record in this matter closed.

FINDINGS OF FACT

		1.	The Complainant in this matter is Dawn Smith, who maintains a mailing address of 896 Valewood Road, Loretto, Pennsylvania 15940.

		2.	The Respondent in this matter is Pennsylvania Electric Company, a Commission jurisdictional electric distribution company.

		3.	The Complainant owns a rental property at 182 9th Street, Lucerne Mines, Pennsylvania, where electric service is provided by Penelec.  Complaint at 6; Answer of NFG at 1, ¶¶ 1-3.

		4.	On March 6, 2012, the Complainant filed a formal Complaint alleging that Penelec was responsible for a fire that occurred on December 11, 2011 at the rental property owned by Complainant and her husband which resulted in over $2,000 in damage.  Complaint at 7; ¶ 4B.

		5.	As relief, Complainant requested that Penelec pay over $2,000 in damages allegedly incurred as a result of the fire to the Complainant.  Complaint at 8.

		6.	On April 4, 2012, Penelec filed an Answer denying the material allegations of the Complaint.  Penelec Answer at 2; ¶ 4B.

		7.	On April 4, 2012, Penelec filed a Preliminary Objection seeking dismissal of the Complaint because the Complaint is legally insufficient in that the Commission lacks the statutory authority to award damages.  Penelec Preliminary Objection at 2-3, ¶¶ 10-14.

		8.	Complainant did not file a response to Penelec’s Preliminary Objection.

DISCUSSION

		The Commission's Rules of Administrative Practice and Procedure permit the filing of preliminary objections. 52 Pa. Code § 5.101.  See Equitable Small Transportation Interveners v. Equitable Gas Company, Docket No. C-00935435 (July 18, 1994).  

		The grounds for preliminary objections are limited to those set forth in 52 Pa. Code § 5.101(a) as follows: 

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.
 
(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.
 
(3) Insufficient specificity of a pleading.
 
(4) Legal insufficiency of a pleading.
 
(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.
 
(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

		Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, Docket No. C-00935435 (July 18, 1994).

		A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979);  Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission has adopted this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).

		The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commw. of Pa., 490 A.2d 402 (Pa. 1985).  Therefore, in ruling on a preliminary objection, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  Id.  A preliminary objection may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees' Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) citing, Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).

		The Complainant appeared pro se in this proceeding.  Traditionally, the Commission has been hesitant to rule unfavorably against pro se litigants based on technical grounds.  See, e.g., Destefano v. Peoples Natural Gas Company, 56 Pa. P.U.C. 489 (1982); Halpern v. The Bell Telephone Company of Pennsylvania, Docket No. C-00923950 (October19,1992); William Schlinder v. The Bell Telephone Company of Pennsylvania, Docket No. F-00161252 (March 26, 1993).  Again, it is in the public interest that all litigants, particularly pro se litigants, be afforded a meaningful opportunity to be heard.  Therefore, the Complaint was not and will not be dismissed as a result of the Complainant’s failure to file an Answer to Penelec’s New Matter or a Reply to Penelec’s Preliminary Objection.  This does not, however, mean that the contentions raised in the New Matter and Preliminary Objection are without merit.

		As a creature of legislation, the Commission possesses only the authority the State Legislature has specifically granted to it in the Public Utility Code, 66 Pa. C.S. §§ 101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom. Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 791 (1977); Allegheny County Port Authority v. Pa. P.U.C., 427 Pa. 562, 237 A.2d 602 (1967); Behrend v. Bell of Pa., 257 Pa. Superior Ct. 35, 390 A.2d 233 (1978); Harrisburg Taxicab & Baggage Co. v. Pa. P.U.C., 786 A.2d 288 (Pa. Cmwlth. 2001); and City of Erie v. Pa. Electric Co., 383 A.2d 575 (Pa. Cmwlth. 1978).  Parties to an action may not confer jurisdiction upon a tribunal where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602 (1967). Similarly, a challenge to subject matter jurisdiction is never waived; this jurisdictional question may be raised at any stage of the judicial process.  Commonwealth v. Atlantic & Gulf Coast Stevedores, Inc., 422 Pa. 442, 221 A.2d 128 (1966).  Furthermore, the mere fact that a party to an action qualifies as a regulated utility does not automatically confer subject matter jurisdiction upon the Commission.  DeFrancesco v. Western Pennsylvania Water Co., 499 Pa. 374, 453 A.2d 595 (1982).  The law is well settled that the Commission possesses no jurisdiction to award monetary compensation for violations of the Code. See, DeFrancesco, supra; Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980); Feingold, supra.  Thus, Penelec’s contention that the Complaint is legally insufficient is correct, and the Complainant's request for compensation for property damage must be dismissed.

		I note that in this case the potential issue of bifurcation arises which necessarily involves the doctrine of primary jurisdiction. Where a damage claim is dismissed for lack of subject matter jurisdiction before the Commission, but the Complaint also raises an issue relating to a public utility's duty under some law the Commission has jurisdiction to administer, e.g., the reasonableness, adequacy or safety of public utility service, or some regulation or order of the Commission, the Commission may, in most cases, proceed to hear the merits of the complaint, and if the complainant prevails, the complainant may then be heard in a civil court on his/her damage claim. DeFrancesco, supra.  However, this Complaint was filed by a landlord in her own right.[footnoteRef:2]  The Pennsylvania Supreme Court has held that a utility's statutory duty to provide reasonable service under Section 1501 of the Public Utility Code, 66 Pa. C.S. § 1501, does not extend to a customer's landlord.  Rohrbaugh v. Pa. PUC, 556 Pa. 199, 727 A.2d 1080 (1999).  Thus, this case may not be heard on a quality of service issue brought by the landlord. [2:  	Clearly, and as Penelec states in its New Matter, the Complainant, who is not an attorney, lacks the standing to raise any issue or to appear on behalf of her tenant in this case.  See 52 Pa. Code §§ 1.21, 1.23. ] 


		I agree with Penelec’s position with respect to the applicable law.  Penelec prevails in this case as a matter of law, and its Preliminary Objection shall be granted.  

		
Finally, section 703 of the Public Utility Code, 66 Pa. C.S. § 703(b), provides that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary or in the public interest.  See also 52 Pa. Code § 5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy or discretion.  Dee-Dee Cab, Inc. v. Pa. Public Utility Comm., 817 A.2d 593, petition for allowance of appeal denied, 836 A.2d 123 (Pa. Commw. 2003);  Lehigh Valley Power Committee v. Pa. Public Utility Comm., 563 A.2d 548 (Pa. Commw. 1989);  Edan Transportation Corp. v. Pa. Public Utility Comm., 623 A.2d 6 (Pa. Commw. 1993).  Given the limitation of Rohrbaugh, the public interest does not require a hearing in this case.  A hearing in this case would be a fruitless exercise and therefore is not necessary or in the public interest.

CONCLUSIONS OF LAW

		1.	Commission regulations provide for the filing of preliminary objections. 52 Pa. Code § 5.101.

		2.	A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveler Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979). 

		3.	The preliminary objection may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa.Cmwlth. 1985).

		4.	Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees' Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) citing, Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).

		5.	The Commission lacks primary jurisdiction over the subject matter raised in the present Complaint.

		6.	The Commission possesses no jurisdiction to award monetary compensation for violations of the Pennsylvania Public Utility Code.  DeFrancesco v. Western Pennsylvania Water Co., 499 Pa. 374, 453 A.2d 595 (1982); Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980); Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 791 (1977).

		7.	While individuals may represent themselves before the Commission, persons in adversarial proceedings shall be represented only in accordance with 52 Pa. Code § 1.22, relating to appearance by an attorney.  52 Pa. Code §§ 1.22, 1.23.

		8.	The Pennsylvania Supreme Court has held that a utility's statutory duty to provide reasonable service under Section 1501 of the Public Utility Code, 66 Pa. C.S. § 1501, does not extend to its customer's landlord. Rohrbaugh v. Pa. PUC, 556 Pa. 199, 727 A.2d 1080 (1999).

		9.	Section 703 of the Public Utility Code, 66 Pa. C.S. § 703(b), provides that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary or in the public interest.




ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Preliminary Objection filed by Pennsylvania Electric Company seeking dismissal of the Complaint filed by Dawn Smith at Docket No. C-2012-2292814, is granted.

2.	That the Complaint filed by Dawn Smith against Pennsylvania Electric Company at Docket No. C-2012-2292814 is hereby dismissed.

		3.	That this matter be marked closed.
[bookmark: _GoBack]


Date:	July 18, 2012					___________________________________
							Dennis J. Buckley
							Administrative Law Judge
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