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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are:  (1) the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Ky Van Nguyen issued on May 8, 2012; and (2) the Exceptions filed by PECO Energy Company (PECO or Respondent) on May 29, 2012.  No Reply Exceptions were filed.  For the reasons stated below, we shall deny PECO’s Exceptions and adopt the ALJ’s Initial Decision, consistent with this Opinion and Order.





History of the Proceeding

Andrew Maholik (Complainant) filed a formal Complaint[footnoteRef:1] with the Commission on September 12, 2011, contesting a meter tampering fee of $920 that was charged to his account by PECO.  The Complainant alleged that he did not tamper with his meter, and that the $920 fee was very high.  The Complainant requested that the Commission eliminate or reduce the fee.  Complaint at 5. [1: 	 	This was an appeal of an informal complaint, BCS Case No. 2844041.] 


On October 10, 2011, PECO filed an Answer denying the material allegations of the Complaint.  PECO averred that: on April 15, 2011, the Complainant’s service was terminated for non-payment; on April 26, 2011, PECO determined that unauthorized service was being registered at the Complainant’s service address; and on April 28, 2011, a PECO representative terminated the Complainant’s service for the second time after finding that it had been self-restored.  Answer at 1-2.  PECO also averred the tampering fee of $920 was authorized by Rule 10.4 in its Tariff.  Id. at 2.

 	An evidentiary hearing was held before ALJ Nguyen on March 7, 2012.  The Complainant appeared pro se.  The Respondent, which was represented by counsel, produced one witness, and introduced seven exhibits into the record.  The record was closed on March 7, 2012.  On May 8, 2012, ALJ Nguyen issued his Initial Decision, recommending that the Complaint be sustained based on his finding that the meter tampering fee was not based on PECO’s cost of service, and was arbitrary and unreasonable.  I.D. at 5.   PECO filed Exceptions to the Initial Decision as noted above. 

Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that PECO is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by PECO.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, to rebut the evidence of the Complainant, shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof. The Complainant now has to provide some additional evidence to rebut that of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982) aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

ALJ Nguyen made seven Findings of Fact and reached two Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.
 	Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

Background

The service address is a home previously owned by the Complainant that was vacant and in foreclosure proceedings during the period in question.  N.T. at 10-11.  On April 15, 2011, PECO terminated service for nonpayment of $1,131.08.  N.T. at 15, 21.  On April 26, 2011, PECO received automated readings from the Complainant’s meter, which indicated that usage was being registered.  On April 28, 2011, PECO visited the service address and found that the service had been restored.  PECO shut off service a second time, and installed locks on and resealed the meter.  PECO subsequently imposed a fee of $920 on the Complainant for meter tampering.  N.T. at 16-17.  The Complainant denied tampering with the meter, and testified that he was not living at the residence when service was terminated.  N.T. at 6-7, 10.  He testified that, in addition to his brother and himself, his ex-wife and three other people had access to the property and had taken personal items from the residence without his consent.  N.T. at 12.

ALJ’s Recommendation

 	The ALJ sustained the Complaint based on his finding that the tampering fee of $920 was not based on PECO’s cost of providing service.  PECO’s Tariff Rule 10.4[footnoteRef:2] provides as follows: [2:  	Supplement No. 8 to Electric Pa.P.U.C. No. 4, First Revised Page No. 18.] 

10.4 Tampering.  In the event of the Company’s meters or other property being tampered with, the customer being supplied through such equipment shall pay the amount which the Company may estimate is due for service used but not registered on the Company’s meter, and for any repairs or replacements required, as well as for costs of inspections, investigations, and protective installations.


PECO’s witness was not able to explain how PECO arrived at the figure of $920 when it calculated the tampering fee.  N.T. at 24.  

 	The ALJ based his Initial Decision sustaining the Complainant on the following reasoning:

Under [Tariff Rule 10.4], a customer must pay a utility the amount of electricity which the utility is authorized to estimate, due for service used but not registered on the utility’s meter.  But, like all fees, the estimate of the tampering fee or reconnection fee must be reasonable and guided by the utility’s cost.   Cf. 66 Pa. Code §1407(a) (fee for reconnection of service).  Respondent is required to justify the amount of the fee. 

In Jenkins v. PECO Energy Company, Docket No. 
C-2011-2255312 (ID March, 2012), exactly the same Respondent assessed a tampering fee of $350 on an unauthorized use of service, which occurred between January 28, 2009 and February 28, 2011 or over two years.  Here, the Respondent assessed a tampering fee of $920 on an unauthorized use of service, which occurred between April 15, 2011 and April 28, 2011 or 13 days.  If the length of the use, with a touch of penalty, is a factor in determining the fee, the Jenkins’ fee should be much higher than the Maholik’s fee, but it is 2.6 (920/350) times lower.

From the analysis above, I conclude that the tampering fee of $920 is not based on the utility’s cost of providing the service, that it is fixed arbitrarily, and that it is unreasonable.

I.D. at 4-5.  The ALJ concluded that the Complainant had carried his burden of proving that the $920 fee was unreasonable, and that the Complainant is not responsible for an unreasonable fee.

Exceptions

 In its Exceptions, PECO argues that the ALJ’s conclusion that PECO’s $920 tampering fee was unreasonable is not supported by the evidence, is based on a flawed interpretation of PECO’s tariff, and conflicts with a recent Commission Order wherein an identical fee was found to be reasonable.  Exc. at 4.

More specifically, PECO argues that the ALJ’s comparison of the $920 fee to the $350 fee assessed in Jenkins v. PECO Energy Company, Docket No.
C-2011-2255312 (Final Order entered May 16, 2012) (Jenkins) erroneously was based on the length of time that unauthorized service was provided.  According to PECO, “the length of time that unauthorized service occurs is not a factor in determining a meter tampering fee.  Rather, the tampering fee is based on the costs of repairs, replacements, inspections, investigations, and protective installations.”  Exc. at 2.  PECO avers that Tariff Rule 10.4 provides that the fee is to be based on PECO’s costs to investigate and repair the tampering situation.  According to PECO, the repair in the Jenkins case was “a simple meter replacement.”  Id. at 3.  In contrast, PECO avers that “the repairs involved in the present case involved cutting of electric service at the taps, installing locks on the meter, and resealing the meter.”  Id.  PECO also refers to a third case where the Commission determined that a tampering fee of $920 was reasonable based on the costs that PECO incurred.  Ouellette v. PECO Energy Company, Docket No. F-2010-2151048 (Order entered August 23, 2010) (Ouellette).  Finally, PECO argues that the Complainant did not satisfy his burden of proving that the $920 tampering fee was unreasonable.  
Id. at 4.

Disposition

The primary dispute in this case is the calculation of the meter tampering fee charged to the Complainant, as opposed to the imposition of the fee.  The ALJ concluded that PECO had not calculated the meter tampering fee in accordance with its Tariff Rule 10.4.  PECO’s Exceptions challenge the ALJ’s conclusion.  For the reasons stated below, we shall deny PECO’s Exceptions.

PECO first argues that “the length of time that unauthorized service occurs is not a factor in determining a meter tampering fee.”  Exc. at 2.  We shall deny this portion of PECO’s Exceptions.  It is clear that the ALJ’s observation about the short duration of the unauthorized use in this case was related to that portion of PECO’s Tariff Rule 10.4 that requires that a meter tampering fee be based, in part, on the amount of unmetered electricity used by the customer.  In this case, the unauthorized usage was quickly discovered by PECO, and was terminated in less than two weeks.  Although PECO did not provide the precise meter readings for the record, it appears from PECO’s Exhibit Nos. 6 and 7 that the unbilled usage was approximately 300-350 kWh.  Clearly the ALJ was troubled by the fact that PECO did not consider the minimal amount of the Complainant’s unauthorized usage in its calculation of the tampering fee charged to the Complainant.  Its Tariff Rule 10.4 requires that meter tampering fees be based, in part, on the amount of unauthorized electricity used by a customer.  PECO’s Exception on this point accordingly is denied.

PECO next argues in its Exceptions that a “tampering fee is based on the costs of repairs, replacements, inspections, investigations, and protective installations.”  Exc. at 2.  Clearly these costs are to be included in the calculation of the fee that is charged to a customer under Tariff Rule 10.4.  However, these costs are only part of the calculation, in addition to the amount due for unauthorized usage.  In addition, PECO did not provide any information about the costs that it incurred in this particular case.  PECO merely states in its Exceptions that the costs it incurred in this case were higher than the costs it incurred in the Jenkins case referenced by the ALJ.  This unsubstantiated claim has no basis in the record.  In fact, PECO’s Exceptions on this point conflict with the testimony of its own witness, who twice testified that the $920 fee is a flat fee that PECO charges all customers in tampering cases.  PECO’s witness testified that “[e]very customer who is charged a Tampering Fee is assessed the nine hundred and twenty dollars” and that the $920 fee “is a standard fee that the Company charges to all accounts that are found to be tampered with.”  N.T. at 16, 24 (emphasis supplied).  In sum, PECO’s testimony that $920 is a standard fee that has been approved by the Commission[footnoteRef:3] conflicts with its Tariff Rule 10.4.  In addition, PECO’s testimony conflicts with its own Exceptions, which argue that the $920 fee charged to the Complainant was based on the costs incurred in this particular case.  PECO’s Exceptions on this point are denied. [3:  	PECO’s witness testified that the $920 tampering fee is an amount that had been approved by the Commission, and that she did not know how PECO had arrived at the $920 figure.  N.T. at 16, 24.  The Commission has not, in fact, approved a flat meter tampering fee of $920, and no such rate appears in PECO’s Tariff.
] 


PECO next argues that the Commission previously determined that a tampering fee of $920 was reasonable based on the costs that PECO incurred, citing Ouellette, supra.  Exc. at 3-4.  The Commission’s Opinion and Order in Ouellette dismissed the Complaint for the failure of the Complainant in that case to satisfy his burden of proving that he did not tamper with the meter.  Ouellette at 9, Ordering Paragraph No. 3.  The Commission did not examine the costs that PECO incurred in the 



Ouellette case, and there was no affirmative finding regarding the calculation of the meter tampering fee.[footnoteRef:4]  Even if there had been such an affirmative finding, Ouellette would not control this case given the fact that Tariff Rule 10.4 requires that meter tampering fees are to be based on the costs incurred by PECO on a case-by-case basis.  It is disingenuous for PECO to argue that the fee in this case cannot be compared to the fee in Jenkins because the costs in each case are different, and then to argue that the fee approved in Ouellette is dispositive of the instant case.  This portion of PECO’s Exceptions is denied. [4:  	A review of prior complaint proceedings involving PECO’s tampering fees indicates that PECO has not been applying its Tariff Rule 10.4 in a consistent fashion, and that the Commission has not addressed the merits of the proper application of Tariff Rule 10.4 in these proceedings.  See, e.g., Griffin v. PECO Energy Company, Docket No. 
F-2010-2185896 (Final Order entered December 15, 2010) ($920 fee; complaint dismissed for failure to prosecute); Maisch v. PECO Energy Company, Docket No. 
C-2009-2118649 (Order entered May 26, 2011) ($920 fee is mentioned but not an issue in the case); Lane v. PECO Energy Company; Docket No. C-2010-2167066 (Final Order entered March 3, 2011) ($920 fee; complaint dismissed for failure to prosecute); Bailey v. PECO Energy Company, Docket No. C-2011-2279365 (Final Order entered May 11, 2012) ($920 fee; complaint dismissed for failure to prosecute); Coppola v. PECO Energy Company, Docket No. C-2010-2186754 (Order entered October 14, 2011), remanded 2124 C.D. 2011 (Pa. Cmwlth. 2012) ($350 fee plus $5,271.36 for unbilled service; complaint dismissed for failure to have an attorney); Gray v. PECO Energy Company, Docket No. C-2010-2203085 (Final Order entered April 1, 2011) ($920 fee; complaint dismissed for lack of standing); Nelson v. PECO Energy Company, Docket No. 
F-2010-2195222 (Order entered December 1, 2011) ($920 fee; imposition of fee upheld; amount of fee not an issue); LeLand v. PECO Energy Company, Docket No. 
F-2010-2181089 (Order entered May 9, 2011) ($230 fee; complaint dismissed; amount of fee not at issue); Taliercio v. PECO Energy Company, Docket No. C-2011-2265608 (Final Order entered May 22, 2012) ($925 fee waived by PECO; complaint dismissed for failure to prosecute).] 


Finally, PECO argues that the Complainant did not satisfy his burden of proving that the meter tampering fee of $920 was unreasonable.  Exc. at 4.  In our view, it is unreasonable to expect this pro se Complainant to present evidence concerning costs that were incurred by PECO.  This information is in PECO’s sole possession, and after the filing of the Complaint questioning the amount of the fee, it was incumbent upon PECO to provide information about its costs that would have been relevant for the calculation of the Complainant’s meter tampering fee under Tariff Rule 10.4.  This would have included evidence of (1) the cost of the unauthorized service used by the Complainant; and (2) the costs that PECO incurred to inspect and/or repair the Complainant’s unauthorized service connection.  It is well settled that the burden of producing evidence may be placed on the party who can discharge the burden most easily, or who has peculiar means of knowledge of the facts.  Barrett v. Otis Elevator Co., 431 Pa. 446, 246 A.2d 668 (1968); Shaffer v. The Commonwealth Telephone Co., Docket No. C-00924648 (Order entered January 24, 1995).  A negative inference may be drawn when a party does not produce evidence within its peculiar possession and control.  Poorbaugh v. West Penn Power Co., Docket No. C-00934745 (Order entered December 9, 1994); see, Tremaine v. H.K. Mulford Co., 317 Pa. 97, 176 A.2d 212 (1935); Wilson v. Pennsylvania Railroad Co., 421 Pa. 419, 219 A.2d 666 (1966); Glover v. Cmwlth., Norristown State Hospital, 494 A.2d 39 (Pa. Cmwlth. 1985).   

 	In the instant case, the Complainant provided testimony concerning the short duration of the unauthorized usage, a factor relevant to the calculation of the meter tampering fee under Tariff Rule 10.4.  The Complainant questioned the amount of the fee several times in his Complaint and at the hearing, stating that $920 was “way too high of a fee” and “very high.”  Complaint at 5, N.T. at 6.  In our view, it was reasonable to question a fee of $920 for thirteen days of unauthorized usage, particularly in a situation where the costs incurred by PECO for terminating the unauthorized service appear to have been minimal.  Apparently there was no damage to PECO’s equipment, and it was not required to repair or replace the Complainant’s meter.  

 	PECO should have presented evidence concerning its calculation of the $920 fee at the hearing, information which was within its exclusive possession and control.  Instead, it presented a witness who testified that $920 was a standard fee that was charged in all meter tampering cases, which would constitute a violation of PECO’s Tariff Rule 10.4.  PECO’s witness also testified that she did not know what data PECO considered when it established the standard $920 fee.  N.T. at 24.  This testimony later was contradicted by PECO’s Exceptions.  At the hearing, PECO’s position was that the actual costs that it incurred to terminate the Complainant’s service and the amount of the Complainant’s unauthorized usage were not relevant.  Now, in its Exceptions, PECO’s position has changed – it asserts that the costs were relevant but that the Complainant did not satisfy his burden of proving that the $920 tampering fee was unreasonable.  PECO cannot take one position at the hearing, and then take a contrary position in its Exceptions.  PECO’s Exceptions are denied on this point.

Tariff Rule 10.4, which has been a part of PECO’s Tariff-Electric Pa. P.U.C. for many years in substantially the same form, is set forth above.  Tariff Rule 10.4 clearly states that PECO will bill customers who receive unauthorized or unbilled service as a result of meter tampering the amount that PECO estimates is due for (1) “service used but not registered on the Company’s meter” and (2) the cost for “any repairs or replacements [that are] required, as well as for costs of inspections, investigations, and protective installations” that are incurred by PECO.  More succinctly, Tariff Rule 10.4 requires that PECO calculate, on a case-by-case basis, the fee to be charged to a customer in a meter tampering cases, based on the actual loss incurred by PECO for unbilled service to that customer, and PECO’s actual out-of-pocket costs for, inter alia, replacing or repairing the meter and investigating the illegal hook-up.  Tariff Rule 10.4 does not authorize PECO to impose a flat, across-the-board fee for meter tampering.[footnoteRef:5]  We agree with the ALJ’s conclusion that the $920 fee was not based on PECO’s costs as required by Tariff Rule 10.4, and consequently that the $920 fee charged to the Complainant was not reasonable.    [5:  	If PECO desires to amend its Tariff Rule 10.4 to provide for a flat rate of $920 for meter tampering cases, it has the option of filing a tariff supplement on sixty days’ notice for the Commission’s approval under Section 1308(a). ] 


Conclusion

For the reasons stated above, we will deny the Exceptions filed by PECO, adopt the ALJ’s Initial Decision, and sustain the Complaint, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1.	That the Exceptions filed by PECO Energy Company on May 29, 2012, to the Initial Decision of Administrative Law Judge Ky Van Nguyen issued on May 8, 2012, are denied.

2.	That the Initial Decision of Administrative Law Judge Ky Van Nguyen issued on May 8, 2012, is adopted, consistent with this Opinion and Order.

3.	That the Complaint filed on September 12, 2011, by Andrew Maholik against PECO Energy Company is sustained, consistent with this Opinion and Order.

4.	That a copy of this Opinion and Order be served on the Office of Consumer Advocate and the Office of Small Business Advocate, in addition to the Parties to this Proceeding.






5.	That the Secretary’s Bureau shall mark this proceeding closed.
[image: ]
							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED:  August 2, 2012
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