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OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is a proposed Settlement Agreement (Settlement) filed on December 23, 2011, by the Commission’s Law Bureau Prosecutory Staff (Prosecutory Staff)[footnoteRef:1] and The Peoples Natural Gas Company LLC, f/k/a The Peoples Natural Gas Company, d/b/a Dominion Peoples (Peoples or the Company) (collectively, the Parties) with respect to an informal investigation conducted by the Prosecutory Staff, and the comments filed thereto. [1: 	 	Effective on August 11, 2011, the Commission’s Gas Safety Division and the prosecutory functions of the Law Bureau were transferred to the Bureau of Investigation & Enforcement (BI&E) pursuant to the Commission’s reorganization.  See Implementation of Act 129 of 2008; Organization of Bureaus and Offices, Docket No. M‑2008-2071852 (Order entered August 11, 2011).] 


History of the Proceeding

		On January 5, 2010, a service line, owned by Peoples, was damaged by ROAC, Inc. (ROAC) while it was excavating a hole in conjunction with the demolition of a house at 4144 Millington Road in Pittsburgh, Pennsylvania.  The ROAC excavator operator was attempting to bury two 55-gallon barrels, which were being used by the ROAC crew to burn scrap wood for warmth, in the hole to extinguish them at the time of the incident.  As the operator excavated the hole, he struck the public utility service line for 4144 Millington Road, and subsequently pulled the gas service pipeline from the ground.  The service line broke upstream of the curb valve while it was still energized with active gas flowing.  The fire from the burn barrel ignited the leaking gas.  The excavator operator then used the backhoe to put dirt on the gas fire causing the fire to spread.

		Prior to the incident, on December 4, 2009, a Peoples contract locator received a Pennsylvania One Call (PA1Call) System notice for the house demolition, which was projected to begin on December 14, 2009.  On December 11, 2009, Peoples responded to the PA1Call that the facilities were “marked.”  Settlement at 3-4, ¶10.  

		On December 17, 2009, a ROAC employee sent a letter to Peoples but did not receive a response.  The ROAC employee then contacted Peoples by telephone regarding the status of the gas service at 4144 Millington Road and was informed that the gas service was off.  Peoples asserted that it had no record of having received that call.  ROAC moved its equipment to the site on December 22, 2009, but excavation did not begin until January 5, 2010, when the house was demolished.  Settlement at 4, ¶10.

		The Commission’s Prosecutory Staff instituted an informal investigation into the events surrounding this incident and determined that Peoples may have violated  52 Pa. Code §§ 59.33(a) and 59.36(5), as well as Section 1501 of the Public Utility Code, 66 Pa. C.S. § 1501.  As a result of negotiations between the Prosecutory Staff and Peoples, the Parties agreed to resolve this matter without litigation.  On December 23, 2011, the proposed Settlement between Prosecutory Staff and Peoples was filed with the Commission.

On March 1, 2012, the Commission entered a tentative Opinion and Order (March 2012 Order) requesting interested Parties to file comments regarding the proposed Settlement, including Peoples’ agreement to modify its practices and procedures related to its Customer Records and Billing information system, the imposition of the $5,000 civil penalty, or any other matters related to the proposed Settlement with which Commenters may have concerns.

On March 19, 2012, the Dollar Energy Fund submitted comments encouraging the Commission to redirect the proposed $5,000 civil penalty to a suitable hardship program that provides assistance to low-income utility customers.  No Reply Comments were filed.

Discussion

A.	The Proposed Settlement

The proposed Settlement is attached to this Opinion and Order and has been filed by the Parties in order to terminate the informal investigation and to resolve this matter without litigation.  Settlement at 9, ¶ 13.  The underlying allegations were not the subject of any hearing or formal procedure and there has been no order or findings of fact rendered in this matter.  Settlement at 15, ¶ 30.  The event that is the subject of the proposed Settlement occurred on January 5, 2010.  Settlement at 3, ¶ 10.  

Had this matter been litigated, the Prosecutory Staff would have alleged that Peoples committed the following acts or omissions in relation to this incident: 

(1) 	Peoples failed to use reasonable effort to properly protect the public from danger by not properly processing ROAC’s December 17, 2009, abandonment request; 

(2)	Peoples did not properly abandon the service line at 4144 Millington Road, Pittsburgh, PA; and 

(3) 	Peoples failed to provide safe and reliable service by not properly abandoning the service line at 4144 Millington Road, Pittsburgh, PA.  

Settlement at 7-8, ¶ 11. 

Although Peoples fully cooperated with the investigation, had this matter been litigated, the Company would have denied or answered and defended against the above-stated allegations.  Settlement at 8, ¶ 12.  Furthermore, none of the provisions of the Settlement or statements therein are considered by Peoples to be an admission of any fact or culpability.  Settlement at 14, ¶ 29.
		Pursuant to the proposed Settlement, Peoples has agreed to do the following:

A. Pay a civil penalty in the amount of five thousand dollars ($5,000.00), pursuant to 66 Pa. C.S. § 3301(c).  Peoples shall not include any portion of this civil penalty for recovery in any future ratemaking proceeding. 

B. Change its practices and procedures to ensure that service requests received by fax are entered into Peoples’ Customer and Billing information system when received and thereby get included in the service work queue.

Settlement at 9-10, ¶ 14.

		In consideration of Peoples’ payment of a civil penalty, the Prosecutory Staff has agreed to forebear from prosecuting any formal complaint relating to Peoples’ conduct as described in the instant Settlement.  However, nothing in the Settlement shall affect the Commission’s authority to receive and resolve any formal or informal complaints filed by any affected party with respect to the incident, except that no further civil penalties may be imposed by the Commission for any actions identified herein.  Settlement at 10, ¶ 15.

B.	Comments in Response to the March 2012 Order

As noted, the Dollar Energy Fund[footnoteRef:2] submitted timely comments to our March 2012 Order on March 19, 2012.  In its comments, the Dollar Energy Fund states that it supports redirecting the $5,000 civil penalty in this case to a hardship fund that provides assistance to low-income utility customers. [2: 		The Dollar Energy Fund’s website states that it was founded in 1983 in Western Pennsylvania by a coalition of concerned community and business leaders and has grown to become the largest hardship fund in Pennsylvania and one of the largest in the country.  It is a private non-profit organization that has partnered with utility companies across Pennsylvania, New York, Ohio and West Virginia to help low-income families and seniors on fixed incomes afford safe utility service.  See, http://www.dollarenergyfund.org/ .] 


The Dollar Energy Fund notes that hardship funds are essential to assisting utility consumers through crisis situations, and to helping ensure that more low-income households are able to provide food, prescriptions and other necessities without sacrificing their utility services.  According to the Dollar Energy Fund, those without utility service often do what they must to provide for their families, which could mean utilizing unsafe gas, electric and water sources.  It claims that, though the amount is small, redirecting the $5,000 civil penalty to a suitable hardship fund would make a big impact on the low-income utility customers who would benefit from the assistance provided by allowing them to maintain basic gas service. 

The payment of civil penalties in the context of settlements of formal complaints and informal investigations recently has been an issue of interest before this Commission.  Here, the Dollar Energy Fund is suggesting that the public interest would be better served if the Commission modified this Settlement by converting the $5,000 civil penalty, which has been agreed upon by the Parties, to a voluntary universal service program contribution.

It also should be recognized the Commission and ratepayers remain very supportive of universal service in Pennsylvania.  These programs receive substantial funding through customer rates, and their budgets have grown significantly in recent years.  

While the Parties to the Settlement have not commented on the modification suggested by the Dollar Energy Fund, a provision of the Settlement makes it contingent upon Commission adoption without modification.  Accordingly, we are reluctant to adopt the Dollar Energy Fund’s proposal.  In light of the foregoing discussion, we are not persuaded by the Dollar Energy Fund’s request to redirect the proposed $5,000 civil penalty in this case to a hardship fund that provides assistance to low-income utility customers.

C.	Evaluation Factors and Standards for Settlement Proceedings

This Commission has promulgated a Policy Statement at 52 Pa. Code § 69.1201 (Policy Statement) that sets forth ten factors that we may consider in evaluating whether a fine for violating a Commission order, regulation or statute is appropriate, as well as if a proposed settlement for a violation is reasonable and approval of the settlement agreement is in the public interest.  As such, we will consider each of those factors in turn.

The first factor we consider is whether the conduct at issue is of a serious nature.  52 Pa. Code § 69.1201(c)(1).  “When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty. When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty.”  Id.  The Parties agreed that the conduct at issue here did not amount to willful fraud or misrepresentation.  Settlement at ¶18.  We agree with the Parties and find that Peoples’ failure to properly process ROAC’s request and Peoples’ failure to properly abandon the service line at 4144 Millington Road does not constitute willful misconduct.  Accordingly, this factor supports the imposition of a lower penalty.

The second factor we consider is whether the resulting consequences of the conduct are of a serious nature.  52 Pa. Code § 69.1201(c)(2).  “When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty.”  Id.  Here, a ROAC employee struck and pulled from the ground a gas service line, resulting in a gas leak which then ignited.  However, nobody was injured by Peoples’ actions or inactions.  While the consequences were not severe, any time there is a line hit resulting in a leak, there is a potential for severe bodily injury or death to anyone nearby as well as property damage to any nearby buildings.  Settlement at ¶19.  However, we agree with the Parties that this particular incident did not result in personal injury or property damage, and therefore, does not warrant the imposition of a higher penalty. 

The third factor pertains to litigated cases only and will not be considered here.  52 Pa. Code § 69.1201(c)(3). 

The fourth factor we consider is whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.  52 Pa. Code § 69.1201(c)(4).  Peoples has agreed to change its practices and procedures to ensure that service requests received by fax are entered into its Customer and Billing information system when received and thereby get included in the service work queue.  Settlement at ¶ 21.  We believe Peoples’ modifications to its procedures should prevent future occurrences, and that this factor supports the imposition of a lower penalty.  

The fifth factor we consider is the number of customers affected and the duration of the violation.  52 Pa. Code § 69.1201(c)(5).  This particular incident did not affect any customers.  Settlement at ¶ 22.  Thus, this factor supports the imposition of a lower penalty.

The sixth factor we consider is the utility’s compliance history with Commission.  52 Pa. Code § 69.1201(c)(6).  Peoples’ history of compliance compares favorably with other natural gas distributors under our jurisdiction.  Peoples does not have a recent history of frequent, recurring violations.  Accordingly, this factor supports the imposition of a lower penalty.  

The seventh factor we consider is whether the utility cooperated with the Commission’s investigation.  52 Pa. Code § 69.1201(c)(7).  Peoples has cooperated throughout all phases of this investigation.  Settlement at ¶ 24.  Accordingly, this factor supports the imposition of a lower penalty.  

The eighth factor we consider is whether the amount of the civil penalty is sufficient to deter future violations.  52 Pa. Code § 69.1201(c)(8).  The parties submit that a civil penalty in the amount of $5,000 is an appropriate deterrent in this circumstance, Settlement at ¶ 25.  Considering the proposed settlement as a whole, we find the $5,000 civil penalty is sufficient to deter future violations.  

The ninth factor we consider is past Commission decisions in similar situations.  52 Pa. Code § 69.1201(c)(9).  The parties submit that they are not aware of any decisions with this precise fact pattern, but aver that when all relevant factors are taken into account, this settlement is consistent with past Commission actions.  Settlement at ¶ 26.  Based upon our review of recent proceedings, we find that the proposed Settlement is consistent with past Commission decisions.  

The tenth factor permits us to consider other relevant factors.  52 Pa. Code § 69.1201(c)(10).  The Parties submit that an additional relevant factor of pivotal importance to this Settlement is the fact that the case was settled.  According to the Parties, the fines and penalties in a litigated proceeding have always been different from those that result from a settlement.  Settlement at ¶ 27.

D.	Disposition

We are of the opinion that it is not prudent to grant the Dollar Energy Fund’s request to redirect the proposed $5,000 civil penalty in this case to a hardship fund that provides assistance to low-income utility customers.  Rather, we find that it is in the public interest and consistent with the terms of our Policy Statement relating to Settlements to approve the Settlement without modification.

Conclusion

For the reasons set forth above, based upon our review of the terms of the Settlement and the comments filed by the Dollar Energy Fund, we shall approve the Settlement without modification; THEREFORE,

		IT IS ORDERED:

		1.	That the Settlement Agreement filed on December 23, 2011, by the Commission’s Law Bureau Prosecutory Staff and The Peoples Natural Gas Company LLC, f/k/a/ the Peoples Natural Gas Company, d/b/a Dominion Peoples is approved as filed.

		2.	That The Peoples Natural Gas Company LLC, f/k/a/ the Peoples Natural Gas Company, d/b/a Dominion Peoples shall pay a civil penalty of Five Thousand Dollars ($5,000.00) within thirty (30) days of the entry of this Opinion and Order by sending a certified check or money order payable to the Pennsylvania Public Utility Commission addressed to:


				Pennsylvania Public Utility Commission
				P.O. Box 3265
				Harrisburg, PA  17105-3265

		3.	That the $5,000 civil penalty paid by The Peoples Natural Gas Company LLC, f/k/a/ the Peoples Natural Gas Company, d/b/a Dominion Peoples as directed in Ordering Paragraph No. 2, above, shall not be recoverable through rates.

		4.	That a copy of this Opinion and Order shall be served on the Commission’s Office of Administrative Services, Financial and Assessment Section.

		5.	That the Peoples Natural Gas Company LLC, f/k/a/ the Peoples Natural Gas Company, d/b/a Dominion Peoples shall comply with all of the provisions within the Settlement Agreement that are not the subject of individual ordering paragraphs as fully as if they were the subject of specific ordering paragraphs.

		6.	That upon payment of the $5,000 civil penalty directed in Ordering Paragraph No. 2 above, the Secretary of the Commission shall mark this proceeding closed.

[image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED:  August 2, 2012

[bookmark: _GoBack]ORDER ENTERED:  August 2, 2012



11















ATTACHMENT

























image2.emf

IN REPLY PLEASE

"a{"-’}‘:’f‘i‘.ﬁ COMMONWEALTH OF PENNSYLVANIA REFER TO OUR FILE
v B PENNSYLVANIA PUBLIC UTILITY COMMISSION

PUCL P.O. BOX 3265, HARRISBURG, PA 17105-3265

P CTRTY (MR SON

December 23, 2011

Rosemary Chiavetta

Pa. Public Utility Commission
2™ Floor, 400 North Street
P.O. Box 3265

Harrisburg, PA 17105

Re:  Pennsylvania Public Utility Commission, Law Bureau Prosecutory Staff
v. Peoples Natural Gas Company LLC, f’k/a The Peoples Natural Gas
Company, d/b/a Dominion Peoples; Docket No. M-2011-2157955

Dear Secretary Chiavetta:

The Law Bureau has entered into a Formal Settlement Agreement in the above
captioned complaint proceeding. This complaint has not been assigned to the Office of
Administrative Law Judge.

The Commission’s regulations at 52 Pa. Code § 5.232 empower a participant in a

formal Commission proceeding to file an executed Settlement Agreement with your
office provided that a Commission Administrative Law Judge has not been assigned to

hear the case.

Please accept for filing an original and three copies pertaining to the above
captioned Settlement Agreement for appropriate disposition by the Commission.

If you have any questions on this matter, please call me at 717-214-9594.

Very truly yours,

Bach K, W

Heidi L.. Wushinske
Assistant Counsel

cc:  William H. Roberts I, Esquire = )
Wayne T. Scott, Esquire 2 =
Paul J. Metro, Gas Safety ;}“_ |
Rhonda Daviston, Esquire 23 o O
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

RECEIVED

PENNSYLVANIA PUBLIC UTILITY :

COMMISSION, DEC 23 201
Complainant : PA PUBLIC UTILITY COMMISSION
. SECRETARY'S BUREAU
V. : Docket No. M-2011-2157955
PEOPLES NATURAL GAS
COMPANY LLC, F/K/A THE
PEOPLES NATURAL GAS
COMPANY, d/b/a DOMOMION
PEOPLES
Respondent

SETTLEMENT AGREEMENT

THIS AGREEMENT is by the Pennsylvania Public Utility Commission's
(“Commission”) Law Bureau Prosecutory Staff (“Prosecutory Staff™), through its
counsel, and Peoples Natural Gas Company LLC, {/k/a The Peoples Natural Gas
Company, d/b/a Dominion Peoples (“Peoples” or “Respondent” or “Company”) in the
above-captioned proceeding. In pursuance of this Agreement, Prosecutory Staft and

Respondent stipulate as follows:






image4.emf

L Introduction

1. The Commission 1s a duly constituted agency of the Commonwealth of
Pennsylvania empowered to regulate utilities within Pennsylvania pursuant to the Public
Utility Code (the “Code”), 66 Pa. C.S. §§ 101, ef seq.

2. Prosecutory Staff is the entity established by statute to prosecute complaints
against public utilities pursuant to 66 Pa. C.S. § 308(b). The Commission has delegated
its authority to initiate proceedings that are prosecutory in nature to Prosecutory Staff and
other bureaus with enforcement responsibilities. Delegation of Prosecutory Authority to
Bureaus with Enforcement Responsibilities, M-00940593 (Order entered Sept. 2, 1994).

3. Section 501(a) of the Code, 66 Pa. C.S. § 501(a), authorizes and obligates the
Commission to execute and enforce the provisions of the Code.

4. Section 701 of the Code, 66 Pa. C.S. § 701, authorizes the Commission, inter
alia, to hear and determine complaints against public utilities for a violation of any law or
regulation that the Commission has jurisdiction to administer.

5. Section 3301 of the Code, 66 Pa. C.S. § 3301, authorizes the Commission to
impose civil penalties on any public utility or any other person or corporation subject to the
Commussion’s authority for violations of the Code or Commission regulations or both.
Section 3301 further allows for the imposition of a separate fine for each violation and each
day’s continuance of such violation(s).

6. Pursuant to the Commission’s regulations at 52 Pa. Code § 59.33(b), the

Commission’s Gas Safety Division has the authority to enforce the federal gas pipeline safety
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regulations, set forth at 49 U.S.C.A. §§ 60101, et seq., and implemented in 49 C.F.R. Parts
191-193 and 199.

. The Respondent, Peoples, is a jurisdictional gas utility with corporate offices
located in the 375 North Shore Drive, Suite 600, Pittsburgh, PA 15212.

8. Peoples is a public utility as defined by 66 Pa. C.S. § 102(1)(i1), holding Utility
Certificate No. A-122250, and is engaged in providing public utility service as a gas
distribution company to the public for compensation.

9. Respondent, in providing gas distribution service for compensation, is subject
to the power and authority of the Commission pursuant to Section 501(c) of the Code,

66 Pa. C.S. § 501(c), which requires a public utility to comply with Commission orders.

1L Background

10.  The following is a sequence of events relating to a fire that occurred on

January 5, 2010, at 4144 Millington Road, Pittsburgh, Pennsylvania:

a. On December 4, 2009, a Peoples contract locator received a
Pennsylvania One Call System (PA 1Call) notice, Serial 20093381280, for
demolition of a house at 4144 Millington Road in Pittsburgh, Pennsylvania.
The demolition start date for this work was listed as December 14, 2009, at
9:00 AM. The PA1Call responses (responses from the underground facility
owners) to the demolition ticket were due December 13, 2009. The
PA1Call demolition request stated, in the remarks section, “[c]aller has

contacted utilities directly for disconnects/meter removal.”
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b. On December 11, 2009, Peoples notified the excavator through the
PA1Call System that the gas lines were marked. Pictures were taken to
verify that the gas service was marked back to the house.

C. On December 17, 2009, a ROAC Inc. employee sent a letter by
facsimile to Peoples. Peoples did not respond to the facsimile. The ROAC
Inc. employee also stated that he contacted Peoples by telephone regarding
the status of the gas service at 4144 Millington Road in Pittsburgh and that
Peoples informed the ROAC employee that the service was off. The
telephone number produced by the ROAC employee was for Peoples’ call
center. Peoples asserted that it has no record of having received the call.

d. On December 22, 2009, ROAC Inc. moved its equipment to 4144
Millington Road in Pittsburgh. No other action occurred until the night of
the fire, January 5, 2010.

e. On January 5, 2010, ROAC Inc. demolished the building at 4144
Millington Road. A crew of three ROAC employees began removing
debris from the building site. The crew was using three 55-gallon barrels to
burn scrap wood for warmth at the site. The fire department arrived at the
site and informed the ROAC Inc. crew that they must stop burning in one
of the three burn barrels. The fire department put out a trough fire and left

the site with the other two barrels still burning.
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f. The excavator operator stated that to put out the fires in the
remaining two burn barrels, he decided to excavate a hole, put the
smoldering barrels into it, and cover them with dirt. As he excavated the
hole, he struck the public utility service line for 4144 Millington Road, and
subsequently pulled the gas service pipeline from the ground. The service
iine broke upstream of the curb valve while it was still energized with
active gas flowing. The fire from the burn barrel ignited the leaking gas.
The excavator operator then used the backhoe to put dirt on the gas fire.
This caused the fire to spread. The excavator operator asked the neighbors
to call the fire department. The resident at 636 Melbourne Street called the
fire department at 17:14.

8. At 17:36, the fire department arrived to find the excavator operator
in his truck. The excavator operator told the fire department that he struck
the gas line and tried to cover it with dirt to put out the fire. After giving
the fire official his name and phone number, the excavator operator said he
was leaving the location.

h. Peoples was notified of the line hit at 17:41. Peoples dispatched a
serviceman at 17:52, and he arrived on site at 18:06. The serviceman began
conducting leak testing near adjacent structures. He did not find any gas

readings.
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. At 18:24, a Peoples field supervisor was notified and Peoples
dispatched a crew to the site. At 18:30, Paul Metro, PUC Gas Safety Chief,
notified PUC Gas Safety Inspector Ralph Graeser. The Peoples supervisor
arrived on site at 18:50. A Peoples two-man crew and supervisor arrived at
19:20. Mr. Graeser also arrived on site at 19:20.

j. Mr. Graeser met with the Peoples on-stte supervisor, who informed
him that he was instructing the Peoples crew to use Peoples’ backhoe to
remove the burn barrels from the fire, extinguish the gas fire, then have the
fire crew cool the site with water. The supervisor next planned to have the
Peoples crew expose the gas line and plug it with a rag. The supervisor
stated that he believed that this action would allow the crew time to cap the
service and abandon service at the main.

k. At 19:50 the gas was off. By 21:00, the service was abandoned. A
bar hole leak survey' was conducted over the main, which showed that the
highest gas reading was directly next to the leaking service. The hole at the
service was left open and everyone left the site.

L. On January 6, 2010, a Peoples’ crew tested the bar holes and found a
slight gas reading in the area next to the leaking gas service. They also

back filled the abandoned service hole.

" A bar hole leak survey uses small-diameter holes made in the ground at regular intervals along the route of an
underground gas pipe. The atmosphere in the holes is tested with a combustible gas detector.






image9.emf

III.

‘m. On January 7, 2010, Mr. Graeser interviewed the owner and

operator of ROAC, Inc., Mr. Kurt Rouse. He informed Mr. Graeser that the
office contacted Peoples to disconnect the service line and Mr. Graeser was
given a copy of the letter. Mr. Rouse further stated that he did not see the
paint marks from the PA1Call notice and that he did not have equipment on
site until December 22, 2009.

n. Mr. Graeser met with Mr. Paul Loy, the Demolition Manager for the
éity of Pittsburgh, at his 200 Ross Street office. Mr. Loy showed Mr.
Graeser the file for the demolition of 4144 Millington Road. Mr. Loy’s file
contained letters to all the utilities requesting that the service be turned off.
0. Mr. Graeser then met with Paul Hess of Peoples in the Wilkinsburg,
Pennsylvania office, to discuss the damaged gas service at 4144 Millington
Road in Pittsburgh. Mr. Hess stated that Peoples was not aware of the
ROAC notice to abandon service prior to the demolition and fire.
Subsequently, Mr. Hess discovered that the Peoples fax machine is located
in the Wilkinsburg office and that the fax was received by Peoples on
December 17, 2009: Peoples could not advise Mr. Graeser as to why it did

not take action on the ROAC disconnect request.

Alleged Violations

11.

Prosecutory Staff has reviewed this matter. Had this matter been litigated,
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Prosecutory Staff would have alleged that Peoples committed the following acts or

omissions in relation to this incident and that such acts or omissions would have violated

the following regulations and statute:

12.

a. Peoples failed to use reasonable effort to properly protect the public
from danger by not properly processing ROAC Inc.’s December 17, 2009,
abandonment request.

If proven, this is a violation of section 52 Pa. Code 59.33(a).

b. Peoples did not properly abandon the service line at 4144 Millington
Road, Piitsburgh, PA.

If proven, this is a violation of 52 Pa. Code 59.36(5).

C. Peoples failed to provide safe and reliable service by not properly
abandoning the service line at 4144 Millington Road, Pittsburgh, PA.
If proven, this is a violation of section 1501 of the Public Utility Code,

66 Pa. C.S. § 1501.

Peoples has reviewed this matter. Had this matter been litigated Peoples

would have denied or answered and defended against the above stated allegations and

legal conclusions and, among other things, alleged the following:

a. ROAC did not follow Peoples’ standard process for abandenment of

service at 4144 Millington Road.
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b. ROAC did not comply with the Underground Ultility Line Protection
L.aw (*PalCall Law”) in that ROAC did not commence excavation work at
4144 Millington Road within ten business days of providing notice to the
PA1Call System, and as a result, ROAC commenced excavation without
knowing the location of Peoples’ gas lines.

C. Natural gas service to 4144 Millington Road had been terminated,
the gas meter removed and service shut off at Peoples’ curb box prior to
ROAC’s excavation activities.

d. The cause of the gas line hit at 4144 Millington Road was that the
demolition contractor excavated within the tolerance zone (eighteen inches
on each side of Pe(;ples’ main) without employing prudent techniques,

contrary to the PA1Call Law, not Peoples’ failure to abandon service.

IV. Settlement Terms

13.  The parties have engaged in detailed discussions with respect to reaching
an agreement concerning the allegations relating to this complaint. The purpose of this
Settlement Agreement is to terminate the Prosecutory Staff’s informal investigation and
to resolve this matter without litigation.

14.  Based on the foregoing allegations and in view of the costs and risks of
litigation, and in the interest of resolving any dispute between Prosecutory Staff and

Peoples without further proceedings, Peoples agrees to:






image12.emf

A. Paya civil' penalty of five thousand dollars ($5,000) for the violations
alleged herein pursuant to the provisions of 66 Pa. C.S. § 3301 and be
ordered not to claim or include any portion of this penalty for recovery in
future ratemaking proceedings; and

B. Change its practices and procedures to ensure that service requests received
by fax are entered into Peoples® Customer Records and Billing (CR&B)
information system when received and thereby get included in the service
work queue.

15.  Inconsideration of Respondent’s payment of a civil penalty, as specified
herein, the Prosecutory Staff agrees to terminate this investigation and forgo the
institution of any formal complaint that relates to the Respondent’s conduct as described
in this Settlement Agreement. Nothing contained in this Settlement Agreement shall
affect the Commission’s authority to receive and resolve any informal or formal
complaints filed by any affected party with respect to the incident, except that no further

civil penalties may be imposed by the Commission for any actions identified herein.

V. Applicability of Final Policy Statement for Litigated and Settled Proceedings
Involving Violations of the Public Utility Code and Commission Regulations;
M-00051875

16.  Inits Final Policy Statement for Litigated and Settled Proceedings
Involving Violations of the Public Utility Code and Commission (“Policy Statement™), the

Commission addressed the factors and standards for evaluating litigated and settled

10
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proceedings. The Policy Statement essentially replaces the standards promulgated by the
Cormmission in Rosi v. Bell Atlantic-Pa., Inc. and Sprint Communications Co., LP at
C-00992409. Under the Policy Statement, published in the December 22, 2007 Pa.
Bulletin, 37 Pa. Bulletin 6755, the Commission specifically recognized that “[t]he parties
in settled cases will be afforded flexibility in reaching amicable resolutions to complaints
and other matters so long as the settlement is in the public interest.” The standards set
forth in the Policy Statement were reviewed by the Parties. The Parties submit that this
Settlement Agreement does not violate the requirements for settlements found in the
Policy Statement and that the terms of the Agreement are reasonable and in the public
interest.

17.  Under this Policy Statement, the Commission will consider numerous
factors when evaluating settlements of violations of the Public Utility Code and the
Commission’s Regulations. These factors are to be used as guidelines and may include:
(1) Whether the conduct at issué was of a serious nature; (2) Whether the resulting
consequences of the conduct at issue were of a serious nature; (3) Whether the conduct at
1ssue was deemed inter;tional or negligent (may only be considered when evaluating
litigated cases); (4) Whether the regulated entity made efforts to modify internal policies
and procedures to address the conduct at issue and prevent similar conduct in the future;
(5) The number of customers affected and the duration of the violation; (6) The

Compliance history of the regulated entity that committed the violation; (7) Whether the

regulated entity cooperated with the Commission’s investigation; (8) The Amount of the
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civil penalty or fine necessary to deter future violations; (9) Past Commission decisions
in similar situations; and (10) other relevant factors. 52 Pa. Code § 69.1201(c).

18.  The first standard and starting point in the Policy Statement is an evaluation
of whether the conduct at issue was of a serious nature, such as willful fraud or
misrepresentation. 52 Pa. Code § 69.1201(c)(1). The alleged Peoples’ omissions in this
matter did not amount to willful fraud or misrepresentation, as there is no evidence to
indicate that Peoples took steps to conceal anything. However, Prosecutory Staff alleges
that Peoples failed to do the following: properly process ROAC, Inc.’s December 18,
2009 abandonment request; and properly abandon the service line at 4144 Millington
Road, Pittsburgh, PA.

19.  The second test found in the Policy Statement is an examination of whether
the resulting consequences of the conduct at issue were of a serious nature. 52 Pa. Code
§ 69.1201(c)(2). Here, a ROAC, Inc. employee struck and pulled from the ground a gas
service line, resulting in a gas leak. The leaking gas then ignited. Nobody was injured by
Peoples’ actions or inactions. However, any time there is a line hit resulting in a leak,
there 1s a potential for severe bodily injury or death to anyone nearby as well as property
damage to any nearby dwellings. Moreover, in this case, the leaking gas ignited,
increasing the potential for injury and damage.

20.  The third standard in the Policy Statement, whether the conduct at issue
was intentional or negligent, does not apply to the present case because this proceeding is

a settled matter.
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21.  With regard to the fourth standard in the Policy Statement, whether the
entity made efforts to modify its internal practices and procedures to prevent similar
conduct in the future, this was the first time that each of these .alleged violations has been
addressed and it appears that the Company is taking the appropriate actions to prevent
future occurrences. 52 Pa. Code § 69.1201(c)(4). Peoples has agreed to change its
practices and procedures to ensure that service requests received by fax are entered into
Peoples’ CCS when received and thereby get included in the service work queue.

22. The fifth standard in the Policy Statement deals with the number of customers
affected and the duration of the violation. No customers were affected. Nonetheless,
because violations such as these relate to safety, they have a great potential to seriously
affect many customers.

23.  The Policy Statement’s sixth standard is a consideration of the compliance
history of the entity. Peoples is a larg? natural gas utility that has worked with the
- Commission on many occasions to comply with applicable regulations and statutes.

24.  The seventh standard in the Policy Statement is whether the regulated entity
cooperated with the Commission’s investigation. Peoples has cooperated throughout all
phases of this investigation.

25.  The amount of the civil penalty or fine necessary to deter future violations
is the eighth standard in the Policy Statement. The Parties submit that a civil penalty in
the amount of $5,000.00 is an appropriate deterrent in this circumstance. Peoples agrees

that this amount will not be recoverable through rates. This Settlement Agreement was
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negotiated over a long period of time and recognizes the Respondent’s good faith efforts
to comply with the regulations.

26.  The ninth standard examines past Commission decisions in similar
situations. Counsels are not aware of any decisions with this precise fact pattern.
However, when all relevant factors are taken into account, this settlement is consistent
with past Commission actions. Moreover, since this is a settled matter, it should be
considered on its own merit.

27.  The Parties submit that an additional relevant factor, whether the case was
settled or litigated, is of pivotal importance to this Settlement Agreement. A settlement
avoids the necessity for the prosecuting agency to continue its investigation and to prove
elements of each violation. In return, the opposing party in a settlement agrees to a
specific fine or penalty. The fines and penalties in a litigated proceeding have always
been different from those that result from a settlement.

28.  This document represents the Settlement Agreement in its entirety. No
changes to obligations set forth herein may be made unless they are in writing and are
expressly accepted by the parties involved. This Agreement shall be construed and
interpreted under Pennsylvania law.

29.  None of the provisions of the Agreement or statements herein shall be
considered an admission of any fact or culpability. Prosecutory Staff acknowledges that
this Agreement is entered into with the express purpose of settling the asserted claims
regarding the specific alleged violations of the Public Utility Code and the regulations

promuigated thereunder and without prejudice to any position which any Party may adopt
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during any subsequent proceeding of whatever nature. This Agreement does not
constitute an admuission of liability by Peoples to any third party.

30. The Parties agree that the underlying allegations were not the subject of any
hearing or formal procedure and that there has been no order or findings of fact rendered

in this matter.

VI. Joint Statement in Support of Settlement
31.  The Parties submit that the Settlement Agreement is in the public interest
for the following reasons:
a) It effectively addresses the issues set forth in the Complaint and, avoids the
time and expense of litigation which entails hearings, filings of briefs, exceptions,
reply exceptions, and possible appeals.
b) The company has also agreed to pay a fair and equitable penalty and to
change its practices and procedures to ensure that servicé requests received by fax
are entered into Peoples’ CCS when received and thereby get included in the
service work queue. Moreover, the Settlement Agreement clearly meets the
standards set forth in The Policy Statement.
c) With the Commission’s approval that the terms and conditions in this
Agreement are in the public interest and cannot be used against Peoples in any
future proceeding relating to this matter, Peoples agrees to pay a civil penalty in
the amount of five thousand dollars ($5,000.00) to resolve, through this

Agreement, the allegations raised by Prosecutory Staff’s investigation.
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d) This Settlement Agreement is a full and final resolution of the Commission
investigation, related to Peoples’ alleged actions described in this Agreement, up
to and including the date this Settlement Agreement is signed by the parties.

e) Prosecutory Staff and Peoples have agreed to this amicable settlement in

the 1nterest of avoiding formal litigation allowing the Parties to move forward in

the conduct of business in Pennsylvania.

32.  Prosecutory Staff and Peoples have entered into and seek the Commission’s
approval of the Settlement Agreement pursuant to 52 Pa Code § 3.113. This Agreement
is subject to all applicable administrative and common law treatments of settlements,
settlement offers, and/or negotiations. The validity of this Agreement is expressly
conditioned upon the Commission’s approval under applicable public interest standards
without modification, addition, or deletion of any term or condition herein. Accordingly,
this Agreement is made without any admission against or prejudice to any position which
any party might adopt during litigation of this case if this Settlement is rejected by the
Commission or withdrawn by any of the parties as provided below. This Agreement is,
therefore, a compromise and is conditioned upon the Commission’s approval of any of
the terms and conditions contained herein without modification or amendment.

33.  If the Commission fails to approve by tentative and final order this
~ Agreement, or any of the terms or conditions set forth herein, without modification,
addition, or deletion, then either Party may elect to withdraw from this Agreement by

filing a response to the tentative or final order within twenty (20) days of the date the
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tentative or final order is entered. None of the provisions of this Agreement shall be

considered binding upon the Parties if such a response is filed

34.  The parties agree to waive the exception period, thereby allowing the

Settlement Agreement to be presented directly to the Commission for review pursuant to
52 Pa. Code § 5.232(e). The parties reserve the right to withdraw from this Settlement
Agreement if it is modified in any manner, or if any adverse response is filed
WHEREFORE, Commission Staff and The Peoples Natural Gas Company, d/b/a
Dominion Peoples respectfully request that the Pennsylvania Public Utility Commission
adopt a tentative order approving the terms of the Settlement Agreement as being in the

public interest.

FOR THE PENNSYLVANIA PUBLIC UTILITY COMMISSION

NV
Heidi L. Wushinske, Esquire Date
st Aopislos /2] 20/
"Rhonda L. Daviston, Esqu1re Date

FOR PEOPLES NATURAL GAS COMPANY LLC, f/k/a THE PEOPLES

NATURAL GAS COMPANY, d/b/a DOMINION PEOPLES:

/z/w/m////?‘%%%ﬁf

2/7/1/
William H. Roberts H Date /
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SERVICE BY FIRST CLASS MAIL POSTAGE PREPAID

Notification by first class mail addressed as follows:

William H. Roberts IT
Senior Counsel

Peoples Natural Gas Company LL.C
375 North Shore Drive, Suite 600
Pittsburgh, PA 15212

P.O. Box 3265

Harrisburg, PA 17105-3265
(717) 787-5000

Dated: December 23, 2011

% W@”f W o

Heidi L. Wushinske
Assistant Counsel
Attorney 1D # 93792

(Counsel for Pa. Public Utility Commission)

¢1 34938

i
iy

SRR
616 Wy £2030110L

AR

NITAR

o)

Ny Adng

REREL

i

il






image1.png




