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	OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Enos Curl (Complainant) on May 11, 2012, to the Initial Decision of Administrative Law Judge (ALJ) Marlane R. Chestnut, issued herein on May 1, 2012.  No reply exceptions have been filed.  

History of Proceeding

The Complainant filed a Formal Complaint with the Commission on October 18, 2011, against PECO which alleged an inability to arrange a payment agreement with PECO.  Although the Complainant admitted that he owes PECO “a very large amount,” he requested that he be allowed to pay current bills plus $50 a month toward the arrearage, with no upfront payment.[footnoteRef:1]   [1:   The Complaint is a timely appeal from a decision of the Commission’s Bureau of Consumer Services (BCS) at BCS #2891132, dated October 5, 2011, in which BCS, citing 66 Pa. C.S. § 1405(c), refused to establish a payment arrangement because the Complainant’s outstanding balance included $3,679.65 in CAP (Customer Assistance Program) arrearages.
   ] 


On November 21, 2011, PECO filed its Answer and New Matter (Answer), denying the material averments of the Complaint.  PECO explained that the account balance is $8,430.88, of which $3,679.65 is CAP arrears and that, pursuant to Section 1405(c) of the Public Utility Code (Code), the Commission may not issue a payment arrangement on CAP arrears.  As New Matter, PECO alleged that the Complainant had been enrolled in CAP at a prior address, and the CAP arrearage was later transferred to his current account.  

On December 2, 2011, the Complainant filed a Response to the New Matter, in which he repeated his admission that he owes PECO “a large amount from a prior account.”  He also again offered to pay only current bills, plus $50.00 per month.  

An initial hearing was scheduled for March 13, 2012, and the case was assigned to ALJ Chestnut.  The Parties were advised of the location, date and time of the scheduled hearing and warned in several places, in bolded and underlined type: “You must be available in the hearing room when your case is called by the presiding Administrative Law Judge.  If you are not present and prepared to go forward with your case when it is called, your case will be dismissed by the Administrative Law Judge.”  Additionally, the Parties were notified that the hearing in this matter was one of several scheduled for that morning, and that they should expect to be present in the hearing room until their case was called.  

ALJ Chestnut issued a Prehearing Order dated February 2, 2012.  The Prehearing Order directed the Parties to comply with various procedural requirements and directed that a request to change the scheduled hearing should be sent at least five days prior to the hearing date, be in writing and state the agreement or opposition of the other party.  It also warned the Parties of potentially serious consequences if they failed to obtain a continuance and failed to attend the hearing.

The Complainant requested that the hearing be conducted telephonically because it is difficult for him to travel.  In response, the ALJ issued an Order Granting Request to Change Hearing on February 3, 2012, which directed that the hearing be continued and rescheduled as a telephonic hearing as soon as reasonably possible.

Accordingly, a telephonic hearing was scheduled for April 5, 2012, at 1:00 p.m.  The pertinent hearing notice also warned the Parties as follows: “Attention:  You may lose the case if you do not take part in this hearing and present facts on the issues raised.”  Prior to the hearing date, PECO submitted seven premarked Exhibits for use at the hearing.

The hearing convened as scheduled on April 5, 2012.  PECO was present with counsel and a witness and was prepared to proceed.  Both the Complainant and his wife, Carol Vohrer, were present and participated.  Prior to starting the evidentiary portion of the hearing, the ALJ offered the Parties an opportunity to resolve the Complaint, and she left the hearing room.

PECO’s counsel requested that the ALJ resume the hearing at 1:40 p.m.  At that time, the ALJ noted that, although they had not hung up, neither the Complainant nor Ms. Vohrer were on the line.  Both counsel and the ALJ then attempted to ascertain if the Complainant or Ms. Vohrer were still there, by repeatedly calling out their names.  PECO’s counsel then left a detailed message on the other telephone number which had been listed on the Complaint.  However, due to the nature of the voicemail message, it was not clear if that number was indeed the Complainant’s telephone number.  The ALJ then waited for thirty minutes before continuing with the hearing.  

After that period of time had elapsed, PECO’s counsel moved that the Complaint be dismissed with prejudice for lack of prosecution, pursuant to Section 5.245 of our regulations, 52 Pa. Code § 5.245, and in accordance with Commission policy.  The ALJ granted that Motion but did not issue her Initial Decision for several days.  

The ALJ explained that, during the period prior to the issuance of the Initial Decision, neither the Complainant nor Ms. Vohrer contacted the ALJ to explain why they had abandoned the hearing or to state whether or not the Complainant was interested in continuing with his Complaint.  I.D. at 4.  After the hearing, PECO’s counsel informed the ALJ that PECO had left messages for the Complainant regarding a payment arrangement offer.  Ms. Vohrer returned the call on April 6, 2012, but has not contacted PECO since that time.  Id.  

In her Initial Decision, ALJ Chestnut recommended that the instant Complaint be dismissed, with prejudice, due to the Complainant’s failure to prosecute.  I.D. at 8.  The ALJ further noted that a customer who files a complaint before the Commission has an affirmative duty to make himself or herself available to participate in hearings on the complaint.  Accordingly, the ALJ deemed the Complainant’s failure to participate in the scheduled hearing as evidence that he did not wish to continue with his Complaint.  Id. at 4. 
		Exceptions were filed as above noted.

Discussion

		Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pa. PUC, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  

In her Initial Decision, ALJ Chestnut reached seven Findings of Fact, I.D. at 4‑5, and five Conclusions of Law, I.D. at 7-8.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

		In his Exceptions, the Complainant states that he has been trying to “make this right.”  Exc. at 1.  The Complainant also states that although he does not have the money to “put up front,” he is paying his current bill.  Id.  Finally, the Complainant requests a new payment arrangement, so that he could make payments each month until the balance is paid in full.  Id. at 1-2.  

		On review, we conclude that the Exceptions are not meritorious.  In his Exceptions, the Complainant did not address the question of why he and Ms. Vohrer had abandoned the hearing.    

		As noted by the ALJ, once timely notice of a hearing and the opportunity to be heard have been provided, it is then the responsibility of the parties to be present and participate in the hearing.  Craig Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106 (Order entered October 25, 1993).  Additionally, the Commission has held that, when a Complainant fails to be present at a scheduled hearing, then the complaint is to be dismissed, with prejudice.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 26, 1995); Darling v. Philadelphia Electric Company, Docket No. F-00161139 (Order entered November 16, 1993).  Accordingly, the Complainant’s Exceptions will be denied. 
	
Finally, we note that even if the hearing had been completed, the Commission is limited in its ability to provide a remedy in this case.  Specifically, as above noted, the Complainant owes a large amount of CAP arrears and, pursuant to Section 1405(c) of the Code, the Commission may not issue a payment arrangement on CAP arrears.  Montelagra Cooper v PECO Energy Company, Docket No. F-2011-2254904 (Order entered May 24, 2012).  As such, if the Complainant is interested in a new payment arrangement, we encourage him to contact PECO directly in order to make the arrangement.

Conclusion

		We have reviewed the record as developed in this proceeding, including the ALJ’s Initial Decision, as well as the Exceptions filed thereto.  Premised upon our review of the record evidence, we conclude that the Exceptions filed by the Complainant are not meritorious, and, accordingly, those Exceptions will be denied.  The ALJ’s Initial Decision will be adopted; THEREFORE,

		IT IS ORDERED:

		1.	That the Exceptions filed by Enos Curl to the Initial Decision of Administrative Law Judge Marlane R. Chestnut, issued on May 1, 2012, are denied.

		2.	That the Initial Decision of Administrative Law Judge Marlane R. Chestnut herein is adopted.

		3.	That the Formal Complaint of Enos Curl against PECO Energy Company at Docket No. C-2011-2270181 is dismissed, with prejudice.	

4.	That Docket No. C-2011-2270181 be marked closed.

[image: ]						
							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  August 2, 2012
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