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OPINION AND ORDER 


BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Connie Connor (Complainant) filed on March 16, 2012, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Mark A. Hoyer, issued by the Commission on February 22, 2012.  PECO Energy Company (PECO) did not file Replies to Exceptions.  For the reasons discussed below, we shall deny the Complainant’s Exceptions and adopt the Initial Decision. 

History of the Proceeding

		On October 18, 2010, the Complainant filed a Formal Complaint (Complaint) against PECO.  The Complaint was a timely appeal of a decision by the Commission’s Bureau of Consumer Services (BCS) on the Complainant’s informal complaint at BCS Case No. 2708725.  In her Complaint, the Complainant alleged that there were incorrect charges on her bill.  In addition, she denied that she ever resided at 101 High Street, Apartment 13, Pottstown, Pennsylvania or that she received electric and gas service from PECO at that address.  She also disputed the late fees assessed by PECO for non-payment of the bills for 101 High Street.  As relief, she requested that her bill be reduced accordingly.  Tr. at 18.

		On November 11, 2010, PECO filed an Answer denying there were incorrect charges on Ms. Connor’s bill and asserting that Ms. Connor was not entitled to a payment agreement.  PECO requested the Complaint be dismissed.

		A telephonic hearing was held on November 9, 2011, as scheduled.  The Complainant appeared pro se and testified on her own behalf.  PECO, which was represented by counsel, presented one witness and offered six exhibits.  PECO Exhibit 1 through and including PECO Exhibit 6 were admitted into the record.  No briefs were filed.  The record consists of a 44-page transcript of the testimony from the November 9, 2011 hearing and the aforementioned six exhibits offered by PECO.  The record was closed by Interim Order dated November 30, 2011.

Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied. The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).  

		The ALJ made nine Findings of Fact and reached three Conclusions of Law.  I.D. at 2-3, 5-6.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

		Before addressing the Exceptions, it is noted that any issue or Exception that we do not specifically discuss shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the Parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993).

		Although the Complainant stated at the hearing that she did not request service at 101 High Street Apartment 13, Pottstown, Pennsylvania (High Street Address), the ALJ found that this testimony was not credible.  I.D. at 5.  Instead, the ALJ found that PECO presented credible evidence that it received a telephone application for service from the Complainant requesting that service be provided at the High Street Address starting on October 30, 2008.  Id.; Tr. at 30-31; PECO Exh. 3.  Thus, the ALJ recommended that the Complaint be dismissed on the basis that the Complainant failed to sustain her burden of proof.  I.D. at 5, 6.  

		In her Exceptions to the ALJ’s Initial Decision, the Complainant asserts that PECO’s records are not accurate because she has resided at 1300 Green Lane, Bristol, PA since October 31, 2008.  The Complainant emphasizes that she never lived or received utility service from PECO at the High Street Address.  Exc. at 2.  In addition, the Complainant claims she told PECO’s counsel and her witness, when the ALJ was not present, that she may have been a victim of identity theft.  She claims that she could provide a police report as proof.  Exc. at 1-2. 

		Based upon our review of the record, we agree with the Initial Decision dismissing the Complaint  because the Complainant was given a full and fair opportunity to prosecute her Complaint but did not provide the necessary evidence, which existed at the time of the hearing and could have been provided, to make her case.[footnoteRef:1] The Commission, from time-to-time, makes certain allowances for pro se litigants.  However, those allowances should be balanced against the interests of the utility.  Here, the Complainant did not meet the burden of proof in this matter under Section 332(a) of the Code, despite being given a full and fair opportunity to do so.  We believe it sends the wrong message to give a Complainant “another bite at the apple” simply because she did not make her case the first time around.   [1: 		In addition to the Complainant’s averments in her Exceptions that  she told PECO’s counsel at the hearing, when the ALJ was not present, that she may have been the victim of identity theft and could provide a police report as proof, the Complainant also testified on cross examination that she has a lease to prove she resided at the Bristol, PA service location (where responsibility for service is not in dispute) during the time period in question.  Tr. at 18.] 


		A dismissal here is consistent with the Commission’s recent decision in Carla Nixon v. PECO Energy Company, C-2011-2240763 (Order entered February 16, 2012).  In Nixon, the Complainant alleged, among other things, that she was not responsible for the PECO billings at the service location in question and argued that another person used her identity to establish service in Ms. Nixon’s name at the location in question.  Following a hearing, the Commission agreed with the utility that the Complainant did not meet her burden of proof on the issue of bill responsibility.  Although Ms. Nixon testified that she filed a police report against the person who allegedly used her name to establish utility service, she did not produce a copy of the police report or any other documentation to support her claim.    

		Nevertheless, we are sympathetic to the Complainant’s circumstances in this proceeding and the fact that she may have been a victim of identity theft.  Therefore, we recommend that the parties attempt to amicably resolve this matter.  Specifically, we urge that the Complainant timely provide PECO’s counsel with the following: (1) a copy of the lease agreement for 1300 Green Lane, Bristol, PA, which Ms. Connor claims was her residence from October 31, 2008, to the present, and (2) any police report that Ms. Connor filed alleging, at a minimum, that her identity was used to obtain utility service at the High Street Address.[footnoteRef:2]  Upon receipt and review of this documentation or any other information that PECO typically uses to validate a claim of identity theft, we urge PECO to make the necessary billing adjustments if the Complainant establishes to PECO’s satisfaction that she did not reside at the High Street Address and did not benefit from the utility service provided there from October 2008 through March 2009.  PECO shall subsequently inform the Commission’s Bureau of Consumer Services, in writing, about any such documentation/information that is received and of any billing adjustments made to the Complainant’s account relating to the identity theft issue.  [2: 		Customers are permitted to have multiple service accounts simultaneously.  Therefore, it is our belief that providing a copy of the lease alone is not substantial evidence that the Complainant is not responsible for the disputed bills at the High Street Address.  See Nixon, p. 5.] 


Conclusion

		For the reasons contained in the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE,

		IT IS ORDERED:

		1.	That the Exceptions of Connie Connor filed on March 16, 2012, to the Initial Decision of Administrative Law Judge Mark A. Hoyer, issued on February 22, 2012, are denied.

		2.	That the Initial Decision of Administrative Law Judge Mark A. Hoyer, issued on February 22, 2012, is adopted, consistent with this Opinion and Order.
		3.	That the Complaint of Connie Connor against PECO Energy Company, at Docket No. F-2010-2205777, is dismissed.

4.	That this proceeding shall be marked closed.  


[image: ]BY THE COMMISSION,


Rosemary Chiavetta
Secretary

(SEAL)


ORDER ADOPTED:  July 19, 2012
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