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INTRODUCTION

Telecommunications carriers filed complaints alleging that other telecommunications carriers were incorrectly charging them for the use of their services and facilities.  This decision grants the carriers’ request to withdraw their complaints since the federal courts have ruled that the charges were correct. 
HISTORY OF THE PROCEEDING

On March 9, 2009, Consolidated Communications Enterprise Services, Inc. f/k/a Penn Telecom, Inc., Choice One Communications of Pennsylvania, Inc. and CTC Communications Corporation (Complainants) filed complaints with the Pennsylvania Public Utility Commission (Commission) against Verizon Pennsylvania, Inc. and Verizon North, Inc. (collectively, Verizon).  Although the Complainants filed only one complaint, the Commission’s Secretary’s Bureau assigned six different docket numbers, three for each respondent.  The allegations in the complaints are therefore identical.



The complaints alleged that Verizon failed to comply with the Commission’s orders, imposed unjust and unreasonable rates for loop and transport services, failed to refund unjust and unreasonable charges paid by the Complainants since March 11, 2005 and failed to credit unjust and unreasonable charges billed to the Complainants since March 11, 2005. 



The complaints alleged that the Commission issued an order on November 30, 2007 at P-00062210 regarding Verizon’s obligation to offer unbundled network elements (UNEs) in the Commonwealth of Pennsylvania.  According to the complaints, the Commission’s ruling was contrary to Verizon’s position.  Verizon sought reconsideration of the November 30, 2007 order.  On May 23, 2008, the Commission issued an order at P-00062210 reaffirming its November 30, 2007 order.  Verizon appealed the Commission’s November 30, 2007 and May 23, 2008 orders.  



The complaints requested that the Commission enter an order finding inter alia that Verizon violated the Commission’s November 30, 2007 and May 2008 orders, enjoining Verizon from collecting on outstanding invoices for charges above UNE rates, requiring Verizon to credit all overcharges that were not paid, requiring Verizon to refund overpayments made by the Complainants and ordering any other relief as appropriate.  



On April 9, 2009, Verizon filed answers to the complaints.  The answers denied that Verizon failed to comply with the Commission’s orders.  The answers asserted that the Commission’s May 23, 2008 order was limited in scope and did not address the factual issues pertaining to a specific carrier.  The answers further alleged that the central legal issue in these complaints is being litigated by Verizon, the Commission and the Complainants in the United States District Court for the Eastern District of Pennsylvania.  The answers requested that the Commission dismiss the complaints or alternatively stay the complaints until the federal court issued a decision.



Also on April 9, 2009, Verizon filed preliminary objections to the complaints.  The preliminary objections asserted that the Commission is a litigant in the proceeding in federal court.  The preliminary objections argued that the Commission could not act as both a litigant in federal court and as a tribunal in these proceedings where the same issue was involved.  The preliminary objections requested that the Commission dismiss the complaints without prejudice or alternatively, stay the Complainants’ complaints pending the outcome of the federal court litigation.  



On April 20, 2009, the Complainants and Verizon filed a joint motion to stay the complaints.  On April 22, 2009, the Complainants and Verizon filed a corrected joint motion to stay the complaints.  The joint motion stated that the Complainants, Verizon and the Commission were active litigants in the proceeding captioned Verizon Pennsylvania, Inc. et. al. v. Pennsylvania Pub. Utility Comm’n et. al., Civil Action No. 2:08-cv-03436 in the United States District Court for the Eastern District of Pennsylvania.  The joint motion alleged that the last brief in the proceeding would be filed in May 2009, and that a decision in the federal court proceeding could render the relief sought in these complaints moot.  



The parties agreed that these proceedings should be stayed until the federal court either issued a final order or remanded the matter to the Commission for further proceedings.  The parties agreed that a stay in these proceedings was in the public interest since it would allow for the efficient resolution of the issues raised in the complaints and would conserve the parties’ and the Commission’s resources.  The parties stated that upon the Commission’s granting of the joint motion, they agreed to the withdrawal of Verizon’s preliminary objections as moot.  The joint motion requested that the Commission stay the proceedings until the federal court either issued a final order or remanded the matter to the Commission.  

By notice dated January 12, 2010, the Commission scheduled a prehearing conference for this matter on February 18, 2010 at 10:00 a.m. in Hearing Room 3, Commonwealth Keystone Building, Harrisburg and assigned the cases to me.  I conducted the prehearing conference in this case on February 18, 2010 at 10:00 a.m. in Harrisburg as scheduled.  Counsel for the Complainants and Verizon participated in the prehearing conference by telephone.  The parties requested that the Commission stay these proceeding until the proceedings in federal court are concluded.  N.T. 7-10.  The parties also requested that the Commission allow Verizon to withdraw its preliminary objections as moot if it stayed these proceedings.  N.T. 9.
I issued an order staying the proceedings on February 18, 2010.  The order stayed the proceeding until thirty days after an order in the federal action became final and non-appealable or until the federal court remanded the federal action for further proceedings before the Commission.  The order directed that, within thirty days after either a final order in the federal action or a remand to the Commission, the parties notify the Commission whether further Commission action in the proceedings was required.  
On July 5, 2012, the Complainants filed a petition for leave to withdraw their complaints.  The petition states that, in light of the United States Court of Appeals for the Third Circuit’s opinion in Verizon Pennsylvania, Inc. et. al. v. Pennsylvania Pub. Utility Comm’n et. al., No. 11-2712, slip op. (3rd Cir. June 5, 2012), the Complainants no longer seek to prosecute the complaints.  The petition asserts that Verizon does not oppose the petition.
As of the date of this decision, Verizon has not filed an answer opposing the petition.  The petition for leave to withdraw is ready for decision.  The record closed on July 5, 2012, the date the petition was filed.  For the reasons set forth below, I will grant the request to withdraw the complaint.
FINDINGS OF FACT
1.
On March 9, 2009, the Complainants filed complaints against Verizon.
2.
Verizon filed answers to the complaints on April 9, 2009.  
3.
On July 5, 2012, the Complainants filed a petition for leave to withdraw their complaints with the Commission. 
4.
Verizon has not filed an answer to the petitions opposing withdrawal of the complaints.    
DISCUSSION
The Commission’s Rules of Practice and Procedure at 52 Pa. Code §5.94 permit parties to withdraw pleadings in a contested proceeding.  The provision at 52 Pa. Code §5.94(a) allows withdrawal of pleadings by a petition for leave to withdraw the pleading.  The petition is granted only by permission of the presiding officer or the Commission.  The presiding officer or Commission must consider the petition, any objections thereto and the public interest in determining whether to permit withdrawal of the pleading.

Turning first to the Complainants’ petition to withdraw their March 9, 2009 complaint, the petition states that, in light of the United States Court of Appeals for the Third Circuit’s opinion in Verizon Pennsylvania, Inc. et. al. v. Pennsylvania Pub. Utility Comm’n et. al., No. 11-2712, slip op. (3rd Cir. June 5, 2012), the Complainants no longer seek to prosecute the complaints.  The United States Court of Appeals for the Third Circuit’s opinion affirmed a decision of the United States District Court for the Eastern District of Pennsylvania granting summary judgment in favor of Verizon.  These federal court decisions resolve the issues raised by the Complainants’ complaints.  The Commission has no interest in mandating that the Complainants continue litigation when the issues raised in their complaints have been resolved by the decisions of the federal courts. 


Turning next to any objections to the withdrawal of the March 9, 2009 complaints, Verizon has not filed an answer opposing the petition for leave to withdraw.  There are no other parties involved in this proceeding.  Therefore, there are no objections to the Complainants’ withdrawal request.

Turning finally to the public interest, the decisions of the federal courts have resolved the issues alleged in the complaints that could impact the public interest.  There is no point in continuing litigation before the Commission of these same issues, regardless of the public interest, where the issues have already been decided.
Having reviewed the request to withdraw, any objections to the request and the public interest, I conclude that the petition for leave to withdraw should be granted.  Granting the request to withdraw will terminate the litigation, saving the parties the costs in time and money they would otherwise incur litigating the case.  Granting the request to withdraw will not impact the public interest and will conserve administrative hearing resources.
CONCLUSIONS OF LAW
1.
The Commission has jurisdiction over the subject matter and the parties to this proceeding.

2.
The Commission’s Rules of Practice and Procedure at 52 Pa. Code §5.94 permit parties to withdraw pleadings in a contested proceeding by permission of the presiding officer or Commission.

3.
In determining whether to permit withdrawal of the pleading, the presiding officer or Commission must consider the petition, any objections thereto and the public interest.
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the petition for leave to withdraw the March 9, 2009 complaints of Consolidated Communications Enterprise Services, Inc. f/k/a Penn Telecom, Inc., Choice One Communications of Pennsylvania, Inc. and CTC Communications Corporation against Verizon Pennsylvania, Inc. and Verizon North, Inc. at C-2009-2095971, C-2009-2096017, C-2009-2096066, C-2009-2096110, C-2009-2096115 and C-2009-2096165 on July 5, 2012, is granted.

2.
That the complaints of Consolidated Communications Enterprise Services, Inc. f/k/a Penn Telecom, Inc., Choice One Communications of Pennsylvania, Inc. and CTC Communications Corporation against Verizon Pennsylvania, Inc. and Verizon North, Inc. at C-2009-2095971, C-2009-2096017, C-2009-2096066, C-2009-2096110, C-2009-2096115 and C-2009-2096165, filed March 9, 2009, are withdrawn.

3.
That the dockets at Docket Nos. C-2009-2095971, C-2009-2096017, C‑2009-2096066, C-2009-2096110, C-2009-2096115 and C-2009-2096165 are marked closed.

Date: 
July 31, 2012
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Administrative Law Judge
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