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HISTORY OF THE PROCEEDING



On June 4, 2011, Michael Ingram (“Ingram” or “Complainant”) filed a formal complaint against PECO Energy Company (“PECO” or the “Respondent”) alleging the following:  that he received a termination notice; that he owns a duplex at 6244 N. Broad Street; that when PECO terminated the electric service of the second floor tenant, the first floor tenant noticed that her porch light was out; that the Complainant corrected the issue within two days; that the Respondent transferred the second floor tenant’s bill to the Complainant’s electric account; and that the second floor tenant agreed to pay the bill.  The Complainant requested that the Commission remove all charges related to the second floor account from his electric account.  



On July 5, 2011, the Respondent filed an Answer and New Matter.  The Respondent raised the defense of res judicata and included copies of the Complainant’s first formal complaint at Docket No. F-2010-2212426, which included the issue of whether the second floor tenant’s bill should have been transferred to the Complainant, the Respondent’s preliminary objections, Administrative Law Judge Wayne L. Weismandel’s Initial Decision granting the preliminary objections and dismissing the first formal complaint, and the Commission Order entered May 6, 2011, adopting the Initial Decision.  The Respondent stated that, in response to the first complaint, the Commission properly ruled that the landlord was responsible for the tenant’s bill since the Respondent found foreign load.  



On July 22, 2011, the Complainant filed a response to the Respondent’s New Matter.



On September 22, 2011, the Respondent filed a Motion for Judgment on the Pleadings with a Notice to Plead.



The Complainant did not respond to the Motion for Judgment on the Pleadings within twenty (20) days of service of the Motion.  



By hearing notice dated October 14, 2011, an initial hearing was scheduled for Tuesday, December 13, 2011, at 10:00 a.m.



By Order dated November 28, 2011, the hearing was cancelled pending a ruling on the Respondent’s Motion for Judgment on the Pleadings.


The record consists of the pleading in the instant case, Docket No. C-2011-2246492 and the record in the case docketed at F-2010-2212426.  The record in the prior case includes the Commission Order entered May 6, 2011, which adopted the Initial Decision dismissing the first complaint.
FINDINGS OF FACT



1.
The Complainant is Michael Ingram, 550 Waverly Road, Glenside, PA 19038.



2.
The Respondent in this proceeding is the PECO Energy Company.



3.
The Complainant owns a duplex apartment building at 6244 North Broad Street, Philadelphia, PA (service address).



4.
The first and second floor tenants at the service address have separate electric meters.



5.
When the second floor tenant’s electric service was terminated in June 2010, the Respondent discovered there was foreign load at the service address.



6.
The Respondent transferred the second floor electric account, including the existing arrearage on the account, to the Complainant’s account in accordance with Section 1529.1 of the Public Utility Code, 66 Pa.C.S. § 1529.1 and the Commission’s decisions in Ace Check Cashing Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428 (Order entered May 21, 2010) (“Ace Check Cashing”).


7.
The Complainant filed a complaint with the Commission on November 20, 2010, (“2010 complaint”) requesting a Commission order stating that he was not responsible for the arrearage from the second floor tenant’s account.



8.
The Respondent filed a preliminary objection to the 2010 complaint on the grounds that the complaint failed to state a claim upon which relief could be granted.



9.
The Complainant did not respond to the Respondent’s preliminary objection.



10.
By Initial Decision dated February 23, 2011, Administrative Law Judge (“ALJ”) Wayne Weismandel granted the Respondent’ s preliminary objections and dismissed the 2010 complaint.



11.
By Order entered May 6, 2011, the Commission upheld ALJ Weismandel’s Initial Decision and dismissed the 2010 complaint.



12.
On June 4, 2011, the Complainant filed a complaint (“2011 complaint”) with the Commission contesting the transfer of the second floor tenant’s existing arrearage into his account after the foreign load was found at the service address in June 2010.  He asked for the arrearage to be removed from his account.


13.
On July 5, 2011, the Respondent filed an Answer and New Matter.  In the Answer and New Matter the Respondent raised the defense of res judicata. Motion Exhibit 2



14.
On July 22, 2011, the Complainant filed a response to the Respondent’s New Matter.  Motion Exhibit 3.



15.
The Respondent filed a Motion for Judgment on the Pleadings regarding the 2011 complaint on the grounds that the complaint failed to state a claim upon which relief could be granted and that it is barred by the doctrine of res judicata.



16.
The Complainant did not respond to the Respondent’s Motion for Judgment on the Pleadings.

DISCUSSION


The Respondent has filed a Motion for Judgment on the Pleadings, pursuant to 52 Pa. Code § 5.102.  The Respondent is requesting that the complaint be dismissed on the grounds that the complaint failed to state a claim upon which relief can be granted and based on the doctrine of res judicata.


The Commission’s Rules of Administrative Practice and Procedure permit the filing of Motions for Judgment on the Pleadings.  Since it is an affirmative defense, the question of whether the Commission is legally empowered to grant the requested relief is properly raised as such in New Matter.  52 Pa. Code § 5.62(b).  Subsequently, the Respondent filed a Motion for Judgment on the Pleadings pursuant to 52 Pa. Code § 5.102.  That Commission regulation provides as follows:

§ 5.102. Motions for summary judgment and judgment on the pleadings.

 (a)  Generally. After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment.  A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion. 

 (b)  Answers. An answer to a motion for judgment on the pleadings or summary judgment, including an opposing affidavit or verification to a motion for summary judgment, may be filed within 20 days of the date of service of the motion.  The answer to a motion for summary judgment may be supplemented by depositions, answers to interrogatories or further affidavits and admissions. 

…

(d)  Decisions on motions. 

   (1)  Standard for grant or denial on all counts. The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate.  The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law. 



In the New Matter, the Respondent averred that it transferred the second floor electric account, including the existing arrearage on the account, to the Complainant’s account in accordance with Section 1529.1 of the Public Utility Code, 66 Pa.C.S. § 1529.1 and the Commission’s decision in Ace Check Cashing.  The Commission adopted the Initial Decision dismissing the complaint because the complaint failed to state a claim upon which relief could be granted.  The Respondent further averred that the Complainant filed an identical complaint at Docket No. C-2011-2246492 requesting that the Commission find that he was not responsible for the tenant’s bill.  
The complaint failed to state a claim upon which relief can be granted


In the 2010 and 2011 complaints the Complainant alleged that he is a landlord who owns a duplex apartment building at 6244 N. Broad Street in Philadelphia.  The two apartments have separate meters.  However, when the second floor tenant’s electric service was terminated for nonpayment, foreign wiring was found.  Therefore, the Respondent transferred the second floor electric account, including all arrearages, to the name of the Complainant/Landlord in accordance with Section 1529.1 of the Public Utility Code and the commission’s decisions in Ace Check Cashing Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428 (Order entered May 21, 2010) (“Ace Check Cashing”) and Corazzini v .UGI Penn Natural Gas, Inc., Docket No. F-2009-21010182 (Order entered July 16, 2010).  


In ruling on the preliminary objections filed in response to the 2010 complaint, ALJ Weismandel stated:

In Santos the Commission clearly held that “[t]he utility must . . . place the account in the landlord’s name upon discovery of the foreign load and collect unpaid bills only from the landlord.” (emphasis added)  Santos at 14.  The Commission also said, “[c]learly, the utility must pursue collection of any unpaid amounts from the landlord and not from the tenant.” (emphasis added)  Santos at 16.  See, also, Allen L. Jones v. Pennsylvania Power & Light Company, Docket Number C-00971013, Opinion and Order adopted February 11, 1999, entered February 25, 1999.  Consequently, complainant is responsible for the tenant’s account balance, including arrearages incurred at these premises but not at any other location, as of the date of discovery of the foreign load plus usage until such time as the foreign load was removed and the removal verified by the utility.

As to complainant’s position that the statute should not apply because the cost of electric service for the foreign load was de minimus, this position must be rejected.  As a matter of law, there is no de minimus exception to 66 Pa.C.S. § 1529.1.  Joseph L. Ward v. PPL Utilities, Inc., Complaint Appellant, Docket Number C-00992784, Opinion and Order adopted August 31, 2000, entered September 1, 2000.  See, also, Randall Tasker v. PP&L, Inc., Complaint Appellant, Docket Number C-00003249, Final Order entered August 29, 2000, Edmund V. Corazzini v. UGI Penn Natural Gas, Inc., Docket Number F-2009-2101282, Opinion and Order adopted July 15, 2010, entered July 16, 2010.

ID at 5.


The Commission adopted this Initial Decision in its Order entered May 6, 2011.  Since the 2011 complaint contains the same allegations, it is clear that the result should be the same.  The Respondent acted properly and the Complainant is not entitled to relief.

Res Judicata


PECO requested that the Commission dismiss the complaint on the grounds that the complaint is barred by the doctrine of res judicata.  The Complainant previously filed a nearly identical complaint contesting PECO’s transfer of a tenant’s account balance to the Complainant’s name due to a foreign wiring situation.  The Commission dismissed the 2010 complaint, holding that the Respondent correctly followed the well-established procedure for handling foreign wiring situations.  The Respondent explained that the complaint at Docket No. C-2011-2246492, the 2011 complaint, restates the claims that were dismissed in the first complaint docketed at F-2010-2212426, the 2010 complaint.  Motion at 1.


The Respondent is correct that this is the second formal complaint that the Complainant filed against PECO concerning the transfer of a tenant’s account balance to him after foreign wiring was discovered at his rental property at 6244 N. Broad Street, Philadelphia, PA.  Motion at 1, 2 (¶ 1). 



When a final decision has been rendered in a proceeding, it is binding under the doctrine of claim preclusion, on any case brought subsequent to that time which involves the same parties and issues as raised previously.  Anthony Cannon v. Verizon Pennsylvania. Inc., 
C-20043729 (Order entered June 29, 2005), Pa. PUC Schuylkill Township v. Borough of Phoenixville, R-00932770 (Order entered October 1, 1993).

Pursuant to the doctrine of claim preclusion or res judicata, matters which were actually litigated in a prior action, as well as those issues which should have been litigated in that action, will not be relitigated in a subsequent action.  For the doctrine to apply four conditions must be met:
(1) Identity of issues;
(2) Identity of causes of action;
(3) Identity of persons and parties to the action; and
(4) Identity of the quality and capacity of the parties suing or sued.
Day v Volkswagenwerk Aktiengeselishaft, 318 Pa. Superior Ct., 474 A. 2d 1313, 1316, 1317 (1983).

All of the factors necessary for application of claim preclusion exist in this matter.  The allegations raised by the Complainant in the two proceedings are identical.  In both complaints the Complainant is alleging that there are incorrect charges on his bill and he is requesting that the Commission remove the incorrect charges.  Since Mr. Ingram and PECO Energy are the parties in both proceedings, the parties are identical.  The Complainant is the customer in both complaints and PECO is the public utility providing service to the Complainant.


The Complainant did not file an answer to the preliminary objection or file exceptions to the Initial Decision at Docket No. F-2010-2212426.  Furthermore, he did not file an answer to the Motion for Judgment on the Pleadings in the instant case. 
The complaint filed at Docket No. C-2011-2246492 is identical to the complaint previously filed at Docket No. F-2010-2212426.  Since the Commission entered a final order at Docket No. F-2010-2212426, the Complainant cannot litigate that complaint again.  It is not in the public interest to have a hearing in this matter.  Pursuant to Section 703(b) of the Public Utility Code, 66 Pa.C.S. § 703(b), the Commission can dismiss a complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.



The Respondent, the moving party, is entitled to judgment as a matter of law since the Respondent properly transferred the second floor electric account, including the existing arrearage on the account, to the Complainant’s account in accordance with Section 1529.1 of the Public Utility Code, 66 Pa.C.S. § 1529.1 and the Commission’s decision in Ace Check Cashing.  Furthermore, the Commission entered an Order on May 6, 2011, dismissing the Complainant’s request to have the tenant’s balance removed from his account.


Therefore, the Respondent’s Motion for Judgment on the Pleadings is granted.  Accordingly, the complaint at Docket No. C-2011-2246492 is dismissed.  
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding. 66 Pa.C.S. § 701.

2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).



3.
When a utility finds foreign load, the utility is required to transfer the tenant’s account, including any arrearages, into the landlord’s name.  See 66 Pa.C.S. § 1529.1(a) (c), Santos v. Metropolitan Edison Company, C-00967757, (Order entered August 7, 1997), Ace Check Cashing Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428 (Order entered May 21, 2010).  The landlord/owner is financially responsible for a tenant’s entire account once the foreign load is verified on the tenant’s service, not just the portion of the bill related to the foreign load.  Id.
4.
That pursuant to the doctrine of claim preclusion or res judicata, matters which were actually litigated in a prior action, as well as those issues which should have been litigated in that action, will not be relitigated in a subsequent action.  Day v Volkswagenwerk Aktiengeselishaft, 318 Pa. Superior Ct., 474 A. 2d 1313, 1316, 1317 (1983).

5.
That the Commission can dismiss a complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  Section 703 of the Public Utility Code, 66 Pa.C.S. § 703(b), Anthony Cannon v. Verizon Pennsylvania Inc. C-20043729 (Order entered June 29, 2005).
ORDER
THEREFORE,

IT IS ORDERED:

1.
That the Motion for Judgment on the Pleadings filed by PECO Energy Company in this matter is granted.

2.
The complaint filed by Michael Ingram against PECO Energy Company at Docket C-2011-2246492 is dismissed in its entirety.

3.
That the record in this case is marked closed.
Date: July 27, 2012
____________________________________

Cynthia Williams Fordham


Administrative Law Judge
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