BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



PSN Realty, Inc.					:		C-2011-2279515
							:		C-2011-2279522
	v.						:
							:
UGI, Penn Natural Gas, Inc.				:



INITIAL DECISION

[bookmark: _GoBack]
Before
Ember S. Jandebeur
Administrative Law Judge 


HISTORY OF THE PROCEEDINGS


On or about December 15, 2011, PSN Realty, Inc. (Complainant) filed two Formal Complaints with the Pennsylvania Public Utility Commission (PUC or Commission) against UGI, Penn Natural Gas, Inc. (PNG or Respondent) alleging PNG imposed a security deposit and requesting that the Commission stop PNG from terminating service, impose reasonable grace periods, and use central billing for two different addresses for rentals owned by the Complainant.  (The Formal Complaints mirrored one another).  On January 11, 2012, the Respondent filed Answers in both Dockets (the Answers mirror one another) admitting that they imposed a security deposit due to the Complainant’s payment history.  The Answers stated that service was currently on and had not been terminated.  The Answers did not address central billing or grace periods.  The Formal Complaints are consolidated for purposes of hearing and disposition.

By Hearing Notice dated March 23, 2012, the parties were notified that an Initial Hearing in this case was scheduled for the morning of May 2, 2012.  A Prehearing Order was issued on March 26, 2012, stating the date and time of the scheduled hearing and advising the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules. 

The hearing convened as scheduled.  The Complainant appeared represented by counsel, presented the testimony of one (1) witness, and proffered five (5) exhibits; all were entered into the record.  The Respondent appeared represented by counsel, presented the testimony of two (2) witnesses, and proffered twelve (12) exhibits; eleven were entered into the record.  The record closed on June 1, 2012.

FINDINGS OF FACT

1. The Complainant is a realty corporation, and is a current customer of the Respondent’s and receives service at ten (10) accounts located in Scranton, Pennsylvania.  

2. The Respondent is a jurisdictional utility providing natural gas service in Pennsylvania.

3. Kenneth Bond, president and chief operating officer of PSN Realty, Inc., testified for the Complainant.  NT 7.

4. PSN Realty, Inc. owns ten residential properties that are residential rental properties in Scranton, Pennsylvania.  NT 8.

5. All ten rentals receive natural gas from the Respondent.  NT 9.

6. At issue in this case is the account at 442-444 North Irving Avenue, Scranton, Pennsylvania, and 1700 Roselyn Avenue, Scranton, Pennsylvania.  NT 9.

7. The North Irving property has seven units; the Roselyn property has six units.  NT 10.

8. Service has never been shut off at the Complainant’s rental properties.  NT 10.

9. It is hard for the Complainant to write separate checks for all of the properties.  The Complainant would like to write one check to the Respondent.  NT 14.

10. Due to the lack of central billing, the Complainant may have four or five different due dates.   NT 15.

11. The North Irving and Roselyn accounts have an early due date.  NT 15.

12. Typically, if the Complainant had late fees applied against either North Irving or Roselyn Accounts, it was later waived.  NT 16-17.

13. In September 2011, the Respondent added a security deposit to the Complainant’s bills without explanation.  NT 18.

14. All of the Complainant’s properties are now on budget billing.  NT 19.

15. The Complainant had conversations with Mr. Brominski and Mr. O’Connor regarding the reasons for the security deposits and got no answers.  NT 22.

16. The Respondent sent shut off notices because the Complainant had not paid the security deposits.  NT 22.

17. The Respondent offered the Complainant the option of electronic withdrawal; the Complainant rejected the option.  NT 34.

18. Amanda Myzick, a customer care supervisor testified for the Respondent.  NT 42.

19. Late payment charges were assessed on the Roselyn account; some were waived, others were not.  NT 45-46, PNG Exh. 1

20. The Roselyn account was paid late on four occasions between April 20, 2011 and March 20, 2012.  NT 47, PNG Exh. 2.

21. The Roselyn account bill due May 18, 2011, was not paid in full and contained a message to pay bills on time or a security deposit would be charged.  NT 49, PNG Exh. 3.

22. The Roselyn account was charged a security deposit on its bill due August 17, 2011.  NT 50, PNG Exh. 4.

23. The security deposit assessed took the bills from August 27, 2010, through July 29, 2011, which added up to $5,712.68 divided that number by twelve months to arrive at an average of $476 and added to that number, the highest month (January 27, 2011) of $1,027 and arrived at a total for the security deposit applied of $1,503.  NT 51-52, PNG Exh. 4

24. Payment due date is fifteen days from the latter date of a billing period and is an in hand date.  NT 54.

25. A security deposit earns interest and that interest is returned to a customer when the security deposit is returned to the customer.  NT 54-55.

26. The Respondent’s policy is to apply monies received to a security deposit first and then the bill.  NT 55. 

27. Late payment charges were assessed against the North Irving account; some were waived, others were not.  NT 56-57, PNG Exh. 5.

28. The North Irving account was paid late on four occasions from April 20, 2011 through March 20, 2012.  NT 58, PNG Exh. 6.

29. The North Irving account due on May 18, 2011 was not paid in full and contained a message to pay bills in full or a security deposit would be charged.  NT 59, PNG Exh. 7.

30. The North Irving account was charged a security deposit on its bill due August 17, 2011.  NT 60, PNG Exh. 8.

31. The security deposit assessed took the bills from August 27, 2010, through July 29, 2011, which added up to $6,226.51 divided that number by twelve months to arrive at an average of $518 and added to that number, the highest month (January 27, 2011) of $1,147 and arrived at a total for the security deposit applied of $1,665.  NT 60-61, PNG Exh. 8.

32. Because the Complainant is on budget billing the Complainant knows of its upcoming bills well in advance of their due date.  NT 63.

33. There is no grace period for commercial accounts such as the Complainant’s.  NT 87.

34. The decision to charge a security deposit against the Roselyn and North Irving accounts is a computer, i.e., not a human driven, decision.  Late payments trigger the program. NT 88.

35. A customer can choose to go off budget billing and pay month to month if desired.  NT 88.

36. Donald Brominski, Director of Business Development, testified on behalf of the Respondent.  NT 91.

37. Donald Brominski had the ability to override the compute program and remove the security deposits but did not.

38. Centralized billing is expensive, and the Respondent is unwilling to provide it to the Complainant.  NT 100.




DISCUSSION

Burden of Proof:

As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).  

To satisfy this burden, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (1992).  That is, a complainant must present evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (Pa. Cmwlth. 1993), 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 489 Pa. 109, (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

Security Deposit:

According to the Respondent’s tariff, “a cash deposit may be required from an applicant to secure payment of bills for regulated distribution service.”  Tariff Effective August 28, 2009, Section 3.1.  The Tariff further provides that a deposit may be required if a customer has been delinquent in the past twelve months, or has other reasonable grounds to require security for payment of bills.

The record shows that the Complainant has been late four times in one year on the one account, and four times in one year on the other.  The lateness in all eight incidents was marginally late, but nonetheless, late.  The Complainant is on budget billing for both the Roselyn and North Irving accounts, thus the Complainant knows well in advance each and every month, not only what is due but exactly when it is due.  The Complainant testified that the business is on a tight budget and pays bills very close in time.  The record confirms same.  However, commercial accounts are due twenty days after the last day of the billing cycle, and they do not have a grace period therefore if payment is received on the twenty-first day, it is late.

The application of a security deposit is the result of a computer program, when the program detects a certain number of late payments it will apply a security deposit.  Nonetheless, as Mr. Brominski testified, he has the ability to override the computer program, but did not.  The Complainant believes that based on over ten years with the Respondent that the application of the two security deposits is unreasonable, the Respondent disagrees.

The formula for deriving what amount is required in a security deposit is in the Respondent’s tariff.  The formula is the average of the most recent twelve months, plus the highest month.  The security deposit for the Roselyn account is $1,503.00, for the North Irving account it is $1,665.00.  Therefore the Respondent is holding $3,168.00 as insurance that the Complainant will pay its bills.  The Roselyn and North Irving security deposits were calculated correctly, and that was not disputed, the dispute is whether the application of the security deposits, in light of the ten year history, is reasonable.

I find that the application of the security deposits is unreasonable for the following reasons.

The Roselyn account, from April 20, 2011, to March 20, 2012, was late on four occasions.  On three of the four occasions, the payment was received two days late; on one of the four occasions, the payment was received one day late.  PNG Exh. 2.  This shows that the Complainant is not mailing the payment in enough time for it to be received timely, but does not 

show a pattern of nonpayment, nor does it show any indication that the Respondent need fear whether payment is coming.  All payments made during that time block were made close to the due date, but never was a payment not made.   

The North Irving account shows the identical pattern and the dates that were late were the same dates as the Roselyn account.  Thus, my comments are the same.  The Complainant is not a chronic non payer.  However, the Complainant sent payment in too close in time to provide a cushion of safety and as I discussed above, there is no grace period with commercial accounts.  Despite there not being a grace period, there is a twenty day period from the last billing date to the due date.  Therefore, there is ample time to make the necessary arrangements to ensure payment is received timely.  That ample time is buttressed by the Complainant choosing to be on budget billing.  By being on budget billing the Complainant knows from month to month what the payment will be with less seasonal fluctuations.  In a business setting this can be very advantageous and there is little reason for the Complainant to continue to mail in payment too close in time to ensure it is received on or before its due date. 

I think that the Respondent should have given a pass to the Complainant this time.  I believe that both security deposits were unreasonable taking into consideration the Complainant ten year history and the obvious fact that payments were barely late (i.e., 8 out of 24 missed by two days or less), and usually, were not late (16 of 24).  The Complainant does not appear to have ever missed a payment, the issue as picked up by the computer is that the Complainant has been late.  I do not consider two days late “delinquent” as the word is used in the Respondent’s Tariff.  Delinquent is chronic and/or significant lateness, or not paying.  Two days is not significant.  The Complainant is simply not in that category; nothing in the evidence presented by either side shows delinquency.    

Therefore, in the ordering paragraphs below, the Respondent is to remove the security deposits and refund any late charges associated with the security deposits.

With regard to the Complainant’s request to have centralized billing, the Respondent testified that it is too costly for the Respondent and that request is denied.  With regard to a grace period, the Respondent’s tariff is clear, there is no grace period for a commercial account, therefore that request is denied.

CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the subject matter and parties to this Complaint.  66 Pa. C.S. § 701.

2.	As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).

3.	As a matter of general principle, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. Pub. Util. Comm’n 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. Pub. Util. Comm’n 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).

4.	A cash deposit may be required from an applicant to secure payment of bills for regulated distribution service.  UGI, PNG Tariff Effective August 28, 2009, Section 3.1.


ORDER

THEREFORE, 

IT IS ORDERED: 

1. That the Formal Complaint is granted in part denied in part.

2. That the Respondent is to remove the security deposit from the Roselyn and North Irving accounts of the Complainant and remove any associated late payment charges.

3. That the request for central billing is denied.

4. That the request for a grace period is denied.

5. That the Secretary’s Bureau mark Docket Numbers C-2011-2279515 and C-2011-2279522 closed.


Date:	August 1, 2012				_________________________________
							Ember S. Jandebeur
							Administrative Law Judge
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