BEFORE THE
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Darlene and James Elash				:
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v.						:		C-2012-2290544
							:
UGI Utilities, Inc.	:



INITIAL DECISION


Before
Kandace F. Melillo
Administrative Law Judge


HISTORY OF THE PROCEEDINGS


		On February 22, 2012, Darlene Elash (Complainant or Ms. Elash) filed a Formal Complaint against UGI Utilities, Inc. (UGI, the Company or Respondent) with the Pennsylvania Public Utility Commission (Commission), at Docket No. C‑2012‑2290544.  Complainant alleged that she had been denied an extension of gas service to her residence, although her neighbors had secured gas service from UGI for a nominal fee.  As relief, she requested that UGI be directed to extend gas service to her.

		On or about April 9, 2012, UGI filed an Answer which admitted that the Complainant had requested gas service but denied that Complainant was entitled to receive gas service without making a substantial Contribution In Aid of Construction (CIAC) in accordance with UGI’s tariff.  UGI further averred that the neighbors had service extended under the applicable tariff provisions.
 
		By Hearing Notice dated April 12, 2012, the parties were notified that an Initial In-Person Hearing was scheduled for Friday, May 25, 2012, at 10:00 a.m., in Hearing Room #2 of the Commonwealth Keystone Building, 400 North Street, Harrisburg, PA 17120.
 
		On April 12, 2012, I issued a Prehearing Order which reiterated the day, date, time, and location for the hearing, and provided applicable procedures regarding, inter alia, the submission of exhibits, continuances, subpoenas, discovery, and burden of proof.  The Commission policy at 52 Pa. Code §5.231(a) encouraging settlements was also emphasized.  In addition, the Prehearing Order directed that the Company provide a document as a hearing exhibit which computed the required CIAC.

		The Initial In-Person Hearing was held as scheduled on Friday, May 25, 2012, at 10:00 a.m. Complainant appeared pro se, and presented the testimony of one witness (her husband James Elash) and one exhibit (Complainant’s Exhibit No. 1).  Due to Mr. Elash’s involvement in the hearing, he was added as an additional Complainant, without objection.  Tr. 39.  UGI, which was represented by Mark C. Morrow, Esquire, presented one employee witness (John Murray, a UGI marketing representative) and two (2) exhibits (UGI Exhibit Nos. 1 and 2).  No briefs were filed.

		On July 9, 2012, the record was closed for decision writing.  The record consists of fifty-one (51) transcript pages, one (1) Complainants’ exhibit, and two (2) Company exhibits.  This matter is ready for a decision.

FINDINGS OF FACT

		1.	Complainants are Darlene and James Elash, husband and wife, who reside at 310 Mill Street (also known as 401 Zion Road), Mount Holly Springs, South Middleton Township, Cumberland County, PA.  The original Complainant was only Mrs. Elash, but Mr. Elash was added as an additional Complainant at the hearing, without objection.  Tr. 7-9, 39.

		2.	Respondent is UGI Utilities, Inc., a public utility providing residential natural gas distribution service to customers in the Commonwealth of Pennsylvania.  Tr. 18; Complainants’ Exhibit (Ex.) No. 1; UGI Ex. No. 1.

		3.	Complainants currently use fuel oil and wood pellets for heating their 1,400 square foot single-family home, and are willing to convert to natural gas if they can obtain service from UGI at an extension cost of no more than $8,000.  Tr. 8-9, 16.

		4.	Complainants reside about three hundred (300) feet from the nearest UGI main, and a main extension is required to serve them.  Tr. 10, 28, 41-43.

		5.	UGI’s Tariff Rule 5.2 provides that the Company will extend its facilities within its service territory if reliability is not adversely affected and if the investment is warranted by anticipated revenue from the extension.  The costs of extending facilities beyond that which is justified by anticipated revenue is to be paid by the applicant as CIAC.  UGI Ex. No. 1.  

		6.	Under Tariff Rule 5.4(b) regarding residential customers, the Company considers the anticipated revenue, which offsets the CIAC, to be four (4) times the anticipated base revenue from that customer.  UGI Ex. No. 1. 
 
		7.	Complainants inquired about a UGI main extension and the most recent CIAC estimate provided to them by UGI prior to the hearing was $15,700.  Tr. 31-32.  

		8.	To derive the $15,700 CIAC estimate, UGI used the Company’s new Marketing Lead Tracking System (MLTS) to provide a quick “ballpark” estimate for Complainants’ use in assessing the economic feasibility of the extension.  Tr. 20, 27, 33; UGI Ex. No. 2.

		9.	The $15,700 CIAC estimate was based upon costs of extending service three hundred (300) feet from the nearest UGI main, which was thought to be a medium-pressure line, at an extension cost of $20,000, netted against a four-year base revenue allowance of $4,300.  Tr. 27-29, 36.  

		10.	When the $15,700 CIAC estimate was given, the UGI marketing representative providing the estimate was unfamiliar with the MLTS color coding and didn’t realize that the main from which Complainants would be served was a high-pressure line rather than a medium pressure line.  Tr. 28-32.

		11.	The UGI marketing representative did not obtain further information about the reasonableness of the $15,700 CIAC estimate because, in his experience, applicants do not pursue extensions that require CIAC in excess of $10,000 or $15,000.  Tr. 33. 

		12.	At the hearing, UGI disclosed for the first time that Complainants’ required CIAC for the extension would actually be much greater than $15,700 because a pressure-reducing regulator station would be necessary, at an estimated cost of between $15,000 and $20,000.  Also, property rights may have to be acquired.  Thus, the required CIAC could be $35,000 or more.  Tr. 28-32.  

		13.	UGI Tariff Rule 4.7 requires that Complainants pay the additional costs of special installations, including regulator stations, which are necessary to provide service.  UGI Ex. No. 1.

		14.	The Prehearing Order required UGI to prepare an exhibit for the hearing showing the derivation of required CIAC, and provide this exhibit to Complainants at least one (1) week prior to the hearing.  UGI did not prepare or provide the required exhibit.  Tr. 30-31; Prehearing Order, ¶¶4-5.  

15.	The UGI service extensions recently provided to Complainants’ neighbors at 408 and 411 Zion Road were quite different from the Complainants’ required extension as each of the neighboring extensions involved service directly from a main without the requirement of a main extension.  Tr. 22, 24-26, 42.  

		16.	The anticipated revenue from the 411 Zion Road extension was also considerably greater than the anticipated revenue from the Complainants.  Tr. 25-26.

		17.	There is no record evidence that any additional neighbors would connect to the main if extended to serve the Complainants.  Tr. 30.  

		18.	If the main is extended by Complainants, and any additional neighbors do connect to the main within five (5) years, there are provisions in UGI’s tariff for reimbursement to Complainants.  Tr. 34-35; UGI Ex. No. 1.  

DISCUSSION

		In their Complaint, Mr. and Mrs. Elash alleged that UGI had unreasonably refused to extend service to their residence without payment of a substantial CIAC.  As the party seeking affirmative relief from the Commission, Complainants bear the burden of proof.  66 Pa. C.S. §332(a).  To satisfy this burden, they must demonstrate that Respondent violated the Public Utility Code or a regulation or Order of the Commission.  66 Pa. C.S. §701.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600, 602, alloc. den., 602 A.2d 863 (1992).

		In Waldron v. Philadelphia Electric Company (Waldron), 54 PA PUC 98 (1980), the Commission explained the process for initially meeting the burden of proof.  A complainant must first establish a prima facie case, showing that the utility breached some duty owed to the complainant, in that the utility has violated the Public Utility Code or a regulation or Order of the Commission.  66 Pa. C.S. §701.  If the complainant establishes a prima facie case, then the burden of going forward with the evidence, but not the ultimate burden of proof, shifts to the utility to rebut the prima facie case with evidence which is at least co-equal.  If the utility presents co-equal evidence, the burden of going forward shifts back to the complainant, to rebut the utility’s case by a preponderance of the evidence.  Poorbaugh v. West Penn Power Company (Poorbaugh), 1994 Pa. PUC LEXIS 95.

		For the following reasons, I conclude that the Complainants have not met their burden of proof that UGI unreasonably refused to extend service without payment of a substantial CIAC.  However, the record does establish that UGI provided a woefully uninformed and inadequate estimate of CIAC to the Complainants, in violation of its statutory duty of reasonable service to the public.  66 Pa. C.S. §1501.  In addition, UGI violated an Order of the presiding officer which had directed the Company to submit a computation of the CIAC as an exhibit.  Compliance with this Order could have provided more accurate cost information to the Complainants one (1) week prior to the hearing, when exhibits were to have been exchanged.  See, Prehearing Order, ¶¶4(b) and 5.  Due to the violation of 66 Pa. C.S. §1501, a civil penalty will be imposed on UGI.

Complainants’ position
 
		Mr. Elash testified that he resides with his wife at 310 Mill Street (also known as 401 Zion Road), Mount Holly Springs, PA, South Middleton Township, Cumberland County.  Currently, he uses fuel oil and wood pellets for heating his home and propane for the appliances, but wants to convert to natural gas.  Mr. Elash inquired about a UGI service extension to his residence at least three (3) times and received quotes of $13,000, $14,000, and $15,700, respectively, after reflection of an annual base revenue allowance to be derived from the extension.  He estimated that his property was about three hundred (300) feet from the nearest UGI main, and that the main extension would go past three (3) other homes which might want gas service.  He asserted that the line costs should be shared equally with those other neighbors who would connect to the gas line.  

		Mr. Elash observed that UGI had recently extended service to some of his neighbors, and produced a UGI letter addressed to a neighboring business (Hollinger Funeral Home & Pet Crematory) at 411 Zion Road.  This letter, dated January 3, 2011, indicated that UGI was requiring CIAC of only $1,762 for an extension of gas service to the business.  Complainants’ Ex. No. 1.  Mr. Elash is willing to pay up to $8,000 for an extension of gas service, but not the unreasonable amount sought by UGI.   

UGI’s position 

		In response to Complainants’ case, UGI presented the testimony of John Murray, a Company marketing representative in charge of determining the CIAC for service extensions in Complainants’ area.  Mr. Murray received a request through the Company’s referral system from Complainants to extend service to their home.  

		To derive extension costs and therefore applicable CIAC, Mr. Murray used the Company’s new MLTS, which overlays UGI’s existing facilities with aerial photography to determine extension distances.  See, UGI Ex. No. 2.[footnoteRef:1]  Mr. Murray indicated that the MLTS provides a “ballpark” estimate for potential customers to quickly assess the economic feasibility of the extension.  Based on the MLTS, Mr. Murray indicated to Mrs. Elash that required CIAC was $15,700, net of the $4,300 customer revenue allowance.  The $15,700 amount was also set forth in the Company’s Answer.  Tr. 30. [1: 	 	In UGI Ex. No. 2, the Elash property is identified as 301 Mill Street, but the property address is actually 310 Mill Street.  Tr. 24, 39.  ] 


The Company did not submit an exhibit at the hearing showing the derivation of the net $15,700 CIAC amount, as had been required by the Prehearing Order.  Instead, Mr. Murray gave the following oral explanation (Tr. 27):

To the best of my recollection, I looked at the location of the property, determined it was 300 feet [to the nearest UGI main], estimated informally that it would probably run UGI in the neighborhood of $20,000, and at the time I was figuring the [customer revenue] allowance in the neighborhood of $4,300 under our tariff. 


		Mr. Murray indicated that $15,700 was the amount of CIAC required under UGI’s tariff.  Tr. 28.  He referenced Tariff Rule 5.2(b) in UGI Ex. No. 1 concerning extensions, which states as follows:

5.2	Obligation to Extend.  Under the rules set forth below and under normal conditions of construction and installation, upon written application, the Company will extend its facilities within its service territory, provided that (a) the requested extension will not adversely affect the availability or deliverability of gas supply to existing customers and (b) the Company’s investment in facilities is warranted by the anticipated revenue to be derived from the extension.  The costs of extending facilities beyond that provided by the Company shall be paid by the applicant.  


		However, Mr. Murray also referenced Tariff Rule 4.7, which he contended would be applicable in Complainants’ situation due to the special circumstances of the extension.  That rule is as follows:

4.7	Non-Standard Service.  The Customer will ordinarily be required to pay the cost of any special installation necessary to meet his requirements for service at other than standard conditions.


		Based upon the applicability of Tariff Rule 4.7, the required CIAC would actually be much greater than $15,700, according to Mr. Murray.  This is because the extension would be from a high-pressure line and therefore, a pressure-reducing regulator station would be necessary, at an estimated cost of between $15,000 and $20,000.  Property rights may also have to be acquired.  With the additional costs, the original $15,700 estimate given prior to the hearing was “not even close,” conceded Mr. Murray.  Indeed, the actual required CIAC could be $35,000 or more to cover the regulator station and property acquisitions.  

		Mr. Murray indicated that the Complainants were not previously notified of the actual CIAC of $35,000 or more for two reasons:  (1) he was unfamiliar with the color coding in the new MLTS system and didn’t realize initially that the main from which Complainants would 


be served was a high-pressure line; and, (2) in his experience, customers do not follow through with extensions in excess of $10,000 or $15,000 so, after that threshold is reached, there is no incentive to be more precise.   

		In response to Mr. Elash’s testimony about service extensions to neighbors, Mr. Murray testified that the extensions to both 408 and 411 Zion Road were provided in accordance with UGI’s tariff.  Each of these extensions involved farm taps, in which service is provided directly from a main without the requirement of a main extension.  Thus, service extensions to the 408 and 411 Zion Road neighboring properties were quite different from the Complainants’ required extension, as Complainants’ extension would involve an extension of a main.  Furthermore, considerable anticipated revenue was available with respect to the pet crematorium extension at 411 Zion Road to offset estimated service extension costs and result in a required $1,762 net contribution.   

		Mr. Murray also replied to Mr. Elash’s testimony about neighbors that could be expected to tap into the main once it was extended to serve the Complainants.  According to Mr. Murray, potential customers do not immediately convert to natural gas when it becomes available but wait until they need to replace their heating systems.  Since heating systems are typically replaced every 18-25 years, it could be 5, 10 or 15 years before anyone else taps into a newly extended main.  

		In conclusion, UGI asserted that it had reasonably complied with the line extension rules, as set forth in its tariff, and that these rules were necessary to protect other customers from paying for uneconomic service investments.  It contended that the CIAC estimate provided to Complainants, although inaccurate, was reasonable given the improbability that Complainants would pursue an extension with CIAC of at least $15,700.  

ALJ ruling as to refusal to extend service without substantial CIAC 

		As indicated previously, Complainants have the burden of proof as to their claim that UGI acted unreasonably in refusing to extend service without payment of substantial CIAC.  The Complainants’ evidence in support of their complaint was essentially that:  (1) UGI had extended service to neighbors without payment of substantial CIAC; and (2) other neighbors would likely tap into Complainants’ main extension and should share equally in the extension costs.

		While the Complainants sought to pay a lesser amount of CIAC than quoted by UGI, the Company is required by law to adhere to its tariffs.  66 Pa. C.S. §1303.  Any attempt by a public utility to charge a greater or lesser amount than that specified in its duly-filed tariff is unlawful.  Brockway Glass Company v. Pa. P.U.C., 63 Pa. Commw. 238, 437 A.2d 1067 (1981).

		In accordance with Tariff Rule 5.2, UGI had an obligation to extend its facilities, under normal conditions, if the required investment was justified by the anticipated revenue to be derived from the extension.  Any costs over and above those which are warranted by the anticipated revenue are to be paid by the customer.  Also, Tariff Rule 4.7 requires customers to pay the additional costs necessitated by special, non-standard conditions.

		UGI testified that a standard main extension to the Complainants would cost approximately $20,000, with an allowance of $4,300 or four (4) years’ of anticipated base rate revenue, for a net CIAC of $15,700 under Tariff Rule 5.2 (see also, Tariff Rule 5.4(b)).  However, under Tariff Rule 4.7, an additional $15,000 to $20,000 CIAC would be charged for the non-standard main extension from a high-pressure line and possible property acquisitions.  

		Complainants did not directly challenge the $35,000 or more CIAC calculation, but provided circumstantial or speculative evidence about the lesser CIAC charged to neighbors and the potential contributions of others that might connect to the new line.  This evidence is not sufficient to meet the Complainants’ burden of proof.  

		As to different CIAC requirements, UGI’s witness explained that CIAC for each customer could vary depending upon the conditions of service and anticipated offsetting revenue contribution.  Those neighbors referenced by Complainants who obtained UGI service did not require a main extension and also one neighbor in particular (a pet crematorium) had much higher anticipated annual revenue than the Complainants. 

		As to Complainants’ contention that line costs should be shared, there is no evidence that any other neighbors along the proposed extension are presently willing and able to connect to the line at this time.  In the event Complainants eventually proceed with the extension, an extension deposit or CIAC will be required pursuant to a service agreement.  Then, if any additional customers are added to the extended facilities within five (5) years, Complainants would be entitled to refunds of their extension deposit under UGI’s tariff, based upon new customer usage. See, UGI Ex. 1, Tariff Rule 5.6.  

		Since the Complainants have not met their burden of proof as to excessive and unreasonable CIAC, their Complaint on this issue will be denied.  The record supports the level of CIAC based upon the costs of a main extension from a high-pressure line, the required regulator station, possible property acquisitions, and the anticipated offsetting revenue associated with usage at Complainants’ 1,400 square foot residence. 

ALJ ruling as to uninformed and inadequate estimate

		During the hearing, UGI witness Mr. Murray briefly described how the $15,700 CIAC estimate given to Complainants was derived, but then provided new information that the actual required CIAC was over twice that amount ($35,000 or more).  Mr. Murray acknowledged that a more accurate estimate was not previously provided due to unfamiliarity with the new MLTS system and an assumption that accuracy was unnecessary because the original estimate, without the “add-ons,” was assumed to be more than Complainants were willing to pay. 

		The Commission has exclusive original jurisdiction over the reasonableness, adequacy and efficiency of public utility services.  Santo v. Dauphin Consol. Water Supply Co., 436 A.2d 197 (Pa. Super. 1981); Elkin v. Bell Tel. Co., 372 A.2d 1203 (Pa. Super. 1977), aff’d 491 Pa. 123, 420 A.2d 371 (1980).  The Public Utility Code (Code) provides that every jurisdictional public utility shall provide reasonable service:

		
§1501.  Character of service and facilities

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public. . . Subject to the provisions of this part and the regulations or orders of the commission, every public utility may have reasonable rules and regulations governing the conditions under which it shall be required to render service. . . .
66 Pa. Code §1501.

		The statutory definition of “service”[footnoteRef:2] is to be broadly construed.  Country Place Waste Treatment Co., Inc. v. Pa. P.U.C., 654 A.2d 72 (Pa. Cmwlth. Ct. 1995).   [2: 	 	“Service.”  Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, or contract carriers by motor vehicle, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them, but shall not include any acts done, rendered or performed, or anything furnished or supplied, or any facility used, furnished or supplied by public utilities or contract carriers by motor vehicle in the transportation of voting machines to and from polling places for or on behalf of any political subdivision of this Commonwealth for use in any primary, general or special election, or in the transportation of any injured, ill or dead person, or in the transportation by towing of wrecked or disabled motor vehicles, or in the transportation of pulpwood or chemical wood from woodlots.  66 Pa. C.S. §102. ] 


		As indicated in Section 1501 of the Code, UGI had a duty to Complainants, as service applicants, to furnish adequate and reasonable service.  When UGI provided a CIAC estimate to Complainants of $15,700, based upon the erroneous assumption that service would be provided from a medium pressure line, it failed in this duty.  I understand that the MLTS system was new, and that UGI wanted to provide a speedy estimate based on this new, time-saving system, but the resulting estimate, as described by UGI’s own witness, was “not even close.”  Reasonable accuracy, necessary for Complainants’ planning purposes, should not be sacrificed for expediency.

		


The unreasonableness of UGI’s original estimate is further demonstrated in that UGI failed to follow its own Tariff Rule 4.7 by neglecting to account for Complainants’ non-standard service conditions in the estimate.  This error was finally corrected when a more informed estimate was given at the hearing.

		Also, I note that the Company failed to abide by my Prehearing Order, which required the preparation of an exhibit detailing the various costs in the CIAC estimate.  If this exhibit had been prepared, UGI may have discovered that the estimate it had originally provided to Complainants was grossly inaccurate and would need to be corrected.  This would have given the Complainants critical information about whether or not to pursue their complaint.  Of course, a more accurate original estimate would have provided that information even earlier.  

		Essentially, as a result of UGI’s error, Complainants pursued this case on the belief that only about $7,000 was required in additional CIAC, over and above the $8,000 they were willing to invest.  They did not find out until the hearing that the actual required CIAC, based on the tariff, was at least $27,000 more than they were willing to invest.  This is clearly inadequate and unacceptable service on the part of UGI.  A civil penalty is appropriate to deter similar actions.  66 Pa. C.S. §3301.	

Civil penalty

		The Commission has set forth, in a statement of policy, the factors and standards for determining appropriate civil penalty amounts.  See, 52 Pa. Code §69.1201(c); see also, Rosi v. Bell Atlantic-Pa., Inc. and Sprint Communications Company, Docket No. C-0092409, Final Order entered February 10, 2000.  These factors and standards in 52 Pa. Code §69.1201(c) are as follows:

(1)	Whether the conduct at issue was of a serious nature.  When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty.  When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty.

(2)	Whether the resulting consequences of the conduct at issue were of a serious nature.  When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty.

(3)	Whether the conduct at issue was deemed intentional or negligent.  This factor may only be considered in evaluating litigated cases.  When conduct has been deemed intentional, the conduct may result in a higher penalty.

(4)	Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future.  These modifications may include activities such as training and improving company techniques and supervision.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.

(5)	The number of customers affected and the duration of the violation.

(6)	The compliance history of the regulated entity which committed the violation.  An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty.

(7)	Whether the regulated entity cooperated with the Commission’s investigation.  Facts establishing bad faith, active concealment of violations, or attempts to interfere with Commission investigations may result in a higher penalty.

(8)	The amount of the civil penalty or fine necessary to deter future violations.  The size of the utility may be considered to determine an appropriate penalty amount.

(9)	Past Commission decisions in similar situations.

(10)	Other relevant factors.


		The first criterion to consider is whether the violation was of a serious nature or whether it was less egregious, such as an administrative or technical error.  The failure to provide a reasonably accurate and informed estimate was frustrating to Complainants, but there is no indication that it was more serious than an administrative or technical error.  Thus, I conclude that the conduct was not serious.  	

		The second criterion is whether the resulting consequences of the conduct were of a serious nature, such as personal injury or property damage.  While the Complainants were certainly misled and possibly inconvenienced by the inaccurate estimate, I conclude that the resulting consequences were not of a serious nature.    

		The third criterion is whether the conduct at issue was deemed intentional or negligent.  There is no evidence of record that the erroneous estimate was other than an oversight and thus I conclude that the conduct at issue was negligent rather than intentional.

		The fourth criterion is whether the utility made efforts to modify internal practices and procedures to address the conduct and prevent similar conduct, and the amount of time it took for the implementation of these measures.  The import of UGI’s testimony was that its knowledge of the MLTS system and its coding has now improved with additional experience.  Accordingly, I conclude that UGI personnel have become more familiar with the new system, and that “ballpark” estimates should be more accurate.  A search of cases in InfoMAP, which is a case information system used by the Commission, has not indicated any similar and more recent problems with the MLTS system. 

		The fifth criterion is the number of customers affected and, according to the record evidence, only the Complainants were impacted by the uninformed and inadequate CIAC estimate.

		The sixth criterion is a consideration of the compliance history of UGI.  On this subject, the Commission has observed, in Pa. P.U.C, Law Bureau Prosecutory Staff v. UGI Utilities, Inc., Docket No. M-2010-2037411, Opinion and Order entered May 10, 2010, that “three fines ranging from $5,000 to $80,000 have been imposed on UGI since 2009.  See Docket Nos. C‑20066664, M-2008-2056656, and M-2009-2031571.”  I note further that, in Pa. P.U.C., Law Bureau Prosecutory Staff v. UGI Utilities, Inc., Docket No. M-2008-2056656, Opinion and Order entered March 31, 2009, the Commission described UGI’s service to the affected customer therein as “very poor.”  However, each of these cases was settled.  Two non-settled cases wherein fines were levied against UGI were:  Jack C. Garner v. UGI Utilities, Inc., Docket No. C-20043386, Order adopting ALJ decision entered August 12, 2005 (poor customer service); and Affiliated Interest Agreement between UGI Utilities, Inc., UGI Energy Services, Inc., and UGI Corporation, Docket No. G-00051096, Order entered April 21, 2005 (untimely filing of affiliated interest agreement).  These cases should be taken into account in determining the level of civil penalty.
 
		The seventh criterion is whether the regulated entity cooperated with the Commission’s investigation.  As noted previously, the utility has not been completely cooperative with respect to submitting a required CIAC exhibit. 

		The eighth criterion is the amount of the civil penalty or fine necessary to deter future violations, with consideration of the size of the utility.  UGI is a large utility and, in consideration of all the other relevant factors, I conclude that a penalty of $500 is sufficient to deter future violations.

		The ninth criterion is past Commission decisions.  I have found no prior Commission decisions involving uninformed and inadequate CIAC estimates.

		The tenth criterion is other relevant factors, and none have been suggested or considered other than those previously discussed.

		In conclusion, I find that a civil penalty of $500 is warranted, given consideration of all the above factors.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and subject matter of this proceeding.  66 Pa. C.S. §§102, 701, 1501.

		2.	As the parties seeking affirmative relief from the Commission, Complainants bear the burden of proof.  66 Pa. C.S. §332(a).

		3.	To satisfy their burden of proof, Complainants must demonstrate that Respondent violated the Public Utility Code or a regulation or Order of the Commission.  66 Pa. C.S. §701.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990). 

		4.	Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. P.U.C., 578 A.2d 600, 602, alloc. den., 602 A.2d 863 (1992).

		5.	Complainants did not meet their burden of proof that UGI unreasonably refused to extend service to them without payment of a substantial CIAC and therefore, that portion of the Complaint is properly denied.  66 Pa. C.S. §332(a).

		6.	Any attempt by a public utility to charge a greater or lesser amount than that specified in its duly-filed tariff is unlawful.  66 Pa. C.S. §1303; Brockway Glass Company v. Pa. P.U.C., 63 Pa. Commw. 238, 437 A.2d 1067 (1981).

		7.	The statutory definition of “service” is to be broadly construed.  Country Place Waste Treatment Co., Inc. v. Pa. P.U.C., 654 A.2d 72 (Pa. Cmwlth. Ct. 1995).

		8.	UGI violated its duty to provide adequate and reasonable service to the public, pursuant to 66 Pa. C.S. §1501, when it provided an uninformed and inadequate estimate of required CIAC to Complainants, in disregard of its own tariff.  66 Pa. C.S. §1501.

		9.	A civil penalty of $500 is authorized and warranted for UGI’s violation of Section 1501 the Public Utility Code.  66 Pa. C.S. §3301; 52 Pa. Code §69.1201(c); see also, Rosi v. Bell Atlantic-Pa., Inc. and Sprint Communications Company, Docket No. C-0092409, Final Order entered February 10, 2000.

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Formal Complaint of Darlene and James Elash against UGI Utilities, Inc. at Docket No. C-2012-2290544 is sustained, in part, as provided below.
 
		2.	That UGI Utilities, Inc. shall take all necessary measures to ensure that it provides informed and reasonably accurate estimates of Contribution In Aid of Construction, in accordance with its tariff, and shall, within twenty (20) days of the issuance of the Final Commission Order, pay a civil penalty in the amount of $500 by submitting a certified check for that amount to:

				Rosemary Chiavetta, Secretary
				Pennsylvania Public Utility Commission
				P.O. Box 3265
				Harrisburg, PA  17105-3265

		3.	That the Formal Complaint of Darlene and James Elash against UGI Utilities, Inc. at Docket No. C-2012-2290544 is in all other respects denied.



		4.	That upon payment of the civil penalty assessed against UGI Utilities, Inc., pursuant to Ordering Paragraph No. 2, above, the record in this proceeding be marked closed.


Date:	August 2, 2012				_______________________________
							Kandace F. Melillo
							Administrative Law Judge
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