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history of the proceeding
On February 6, 2012, David J. Keating (Mr. Keating or Complainant) filed a formal Complaint (Complaint) against Genco Enterprises LLC d/b/a Town and Country Moving and Storage (Respondent or Genco) with the Pennsylvania Public Utility Commission (Commission), alleging that Respondent had provided him with inadequate service and had prevented him from filing an insurance claim for damage done to some of his furniture during a move performed by Respondent.  As relief, Complainant requests that he be paid “$.60 per pound of furniture insurance money,” which he believes he is entitled to receive.
On February 14, 2012, Respondent filed an Answer addressing the material allegations of the Complaint.  The Answer was signed by David Fusina as owner of Respondent.  By way of response to the allegations of the Complaint, Respondent explained that it did not provide the Complainant with an insurance claim form because Mr. Keating did not pay the full charges for the move.  Respondent averred that it had reached an agreement with the Complainant allowing Mr. Keating to pay less than 50% of the charges for the move, in lieu of his filing a claim with Respondent’s insurer.
A Hearing Notice dated February 29, 2012, notified the parties that an initial hearing was scheduled in this case for Friday, May 4, 2012, at 10:00 a.m.  
On April 6, 2012, I issued a Prehearing Order advising the parties of the date and time of the scheduled hearing, informing them of the procedures applicable to this proceeding, and directing the submission of documents at the hearing.  The Prehearing Order also reminded the Respondent that, as a limited liability company, it needed to be represented by an attorney licensed to practice law within the Commonwealth of Pennsylvania in all proceedings before the Commission.
On May 3, 2012, I received a copy of Mr. Sean J. Bellew, Esq.’s, Entry of Appearance on behalf of the Respondent.  The Entry of Appearance also included a request for continuance of the hearing scheduled in this matter due to a conflict in Mr. Bellew’s schedule.
Also on May 3, 2012, I received Mr. Bellew’s request that the hearing of May 4, 2012, be continued to 11:30 a.m. on the same day.
I granted Mr. Bellew’s request and contacted the parties via telephone to inform them of the change in the hearing schedule.
The hearing convened on Friday, May, 4, 2012, at 11:30 a.m.  David J. Keating appeared pro se, testified on behalf of the Complaint, and sponsored nine (9) exhibits, all of which were admitted into the record.  Sean J. Bellew, Esq., represented the Respondent, and presented the testimony of David Fusina, one of the partners and owners of Genco.  Respondent also sponsored two (2) exhibits, which were admitted into the record.  
The hearing resulted in a transcript of 58 pages and the record closed upon receipt of the transcript on June 1, 2012.

FINDINGS OF FACT

1.
The Complainant is David J. Keating, whose current address is 2006 Westfield Court, Newtown Square, Pennsylvania, 19073.  
2.
The Respondent is Genco Enterprises LLC d/b/a Town and Country Moving and Storage.  

3.
In November of 2011, Mike DelFra, who is one of the partners and owners of the Respondent, visited Complainant at his prior residence in order to see all the furniture to be moved and to provide Complainant with an estimated cost for the move.  Tr. 7, 23.

4.
Mr. DelFra estimated the cost for the move to be $730.00.  The quote was based on four (4) hours of work and one hour of travel, at an hourly rate of $141.00 per hour, for one (1) truck and three (3) workers.
  TC Exhibit 1, Tr. 18-19.
5.
On the day of the visit, Mr. DelFra provided Complainant with a packet of documents including “Information for Shippers,” which explained a shipper’s rights and responsibilities on the event of a move.  Tr. 23-24.
6.
Complainant was responsible for packing his household goods in preparation for the move.  TC Exhibit 1.

7.
Complainant made a deposit payment of $100.00 toward the move.  Tr. 40, TC Exhibit 2.

8.
The move was scheduled for December 21, 2011.  Tr. 22.

9.
On the day of the move, Respondent’s employees (movers) arrived at Complainant’s residence on time.  Tr. 7.
10.
After trying unsuccessfully to park their truck close to the residence, the movers asked Complainant to move his car and to have his neighbor move his.  Tr. 7.

11.
At the time the movers arrived at his residence, Complainant had only partially completed the packing of the items that needed to be moved.  Tr. 17.

12.
Complainant asked the movers to cover his floor and carpet with blankets so they wouldn’t get dirty during the move.  Tr. 10.

13.
The movers first denied Complainant’s request to cover the carpet and the floor with blankets, but later covered them as requested.  Tr. 10, 11-12.

14.
Complainant asked the movers to keep the furniture wrapped in protective padding so it wouldn’t be damaged while being carried up the stairs.  Tr. 10.

15.
The movers denied his request to carry the furniture up the stairs wrapped in protective padding as being against company policy.  Tr. 10.

16.
The move was completed in 6.5 hours, with an additional hour for traveling.  TC Exhibit 2.

17.
The time of the move included a lunch break for the workers.  Tr. 9.

18.
Upon completion of the move, Complainant pointed out to the move leader that an armoire, a kitchen table, a coffee table and a desk chair had suffered some damage during the move.  He also pointed out that the corner of the stairs and carpet was dirtied and that there was also some paint damage on his walls.  The move leader entered this information in the appropriate section of the bill of lading.  Tr. 14, TC Exhibit 2, Complainant Exhibit 3.

19.
Upon the completion of the move, Respondent’s workers presented Complainant with a “Combined Uniform Household Goods Bill of Lading and Freight Bill” in the amount of $980.00.  TC Exhibit 2.
20.
Complainant refused to sign the bill of lading or pay the amount owed without first talking to Mr. DelFra and showing him the damage done to his new residence.  Tr.14.
21.
Mr. DelFra refused to talk to Complainant on December 21, 2011, and demanded that Mr. Keating pay the bill before Mr. DelFra visited his residence to check the damage.  Tr. 14.

22.
On December 22, 2011, Mr. Keating found Mr. DelFra’s business card with his contact information at his door.  Tr. 22.
23.
Mr. Keating contacted Mr. DelFra on December 23, 2011.  Tr. 22. 
24.
Following the conversation with Mr. DelFra, Mr. Keating submitted a check payment of $425.00 for the move.  Tr. 19-20, 40.
25.
After submitting the payment of $425.00, Complainant contacted the Respondent and requested that an insurance claim form be sent to him for damage to his furniture.  Tr. 12.
26.
Mr. DelFra explained to Complainant that he could not file an insurance claim because he had settled all of his claims against the Respondent in return for paying a discounted price for the move.  Tr. 12, 40-41, 47-48.
27.
Complainant believes the reduced price satisfied only his claims pertaining to slow service and damage to his new residence, but left his claims regarding furniture damaged during the move to be addressed through the insurance claim process.  Tr. 12.
DISCUSSION

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission’s decision must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  



While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).
(a) The Agreement
In the present case, Complainant claims that Respondent violated the Commission’s statutes and regulations by preventing him from filing an insurance claim for damage to his furniture.  Respondent maintains that Complainant essentially waived his right to file an insurance claim by agreeing to pay a lower price for the move.  According to Respondent, an agreement was reached between the parties in December of 2011, pursuant to which the Respondent accepted less than the full amount shown in the bill of lading in return for the satisfaction of all of Mr. Keating’s claims with regard to the move.  Mr. Keating, however, insists that the agreement satisfied only his claims pertaining to slow service and damage to his new residence, but left his claims regarding furniture damaged during the move to be addressed through the insurance claim process.  The agreement in question was not rendered in writing.  Complainant and Respondent have two different understandings of the nature and content of the agreement.  The agreement therefore is void.

In November of 2011, Mr. DelFra acting as a representative of Respondent, visited Complainant’s residence and provided him with an estimated price for the move of his household goods.  The estimated price quoted to Mr. Keating was $730.00.  Upon completion of the move, on December 21, 2011, Respondent’s movers presented Mr. Keating with a bill of lading for $980.00.  Mr. Keating testified that he refused to sign the bill of lading or pay the amount owed because he wanted Mr. DelFra to come to his new residence and see the damage that was done to it first.  Mr. Keating was finally able to talk to Mr. DelFra on the phone on December 23, 2011.  Complainant and Mr. DelFra reached an agreement pursuant to which Complainant agreed to pay $425.00
 for “discounted moving service.”  According to Complainant,

[T]he discount I had received in my opinion, having talked to Mr. DelFra, was for the time they said they spent, which they did not, the half an hour to try to park the truck, the lunch breaks, the continuing breaks, my having to paint the walls, staining the carpet.  That was kind of a discount as I saw it. 
Tr. 12. (Emphasis added). Complainant testified that after he paid the reduced bill of $425.00, his request for an insurance claim form was refused by the Respondent. 

Although Respondent did not make Mr. DelFra available for direct testimony and cross examination, Mr. Fusina, who is Mr. DelFra’s partner and co-owner of Respondent, testified with regard to Respondent’s general intention on reaching settlement agreements with their customers and the specific outcome of the agreement reached with Mr. Keating.
It was [a] situation in which we wanted to come to an agreement and close the case. 

It was before the holidays. That was the agreement that Mr. DelFra and Mr. Keating came to, to close that case. 

That was the end of the Keating file.

Tr. 40. (Emphasis added).
Q.
Would [Respondent] have resolved Mr. Keating situation in a half manner, meaning would you have settled one discrete prior, or overall dispute, or would you have demanded that the entire dispute be resolved?

A. 
No, a situation like this, we have certainly have wanted that to be the last discussion that we had.

Tr. 41.
It is an uncontested fact in this case that Respondent accepted $525.00 for the services rendered to Complainant on December 21, 2011, instead of the $980.00 shown in the original bill of lading
 prepared on the same date.  The reduced price was accepted in view of the resolution of Mr. Keating’s claims concerning the services in question.  The parties disagree on whether the settlement resolved all or only part of Mr. Keating’s claims.  A valid agreement requires a meeting of the minds.  With each party having its own “opinion” with regard to the terms of the agreement they entered into, there was obviously no meeting of the minds, and consequently no binding agreement.  With no agreement in place, the parties are reverted to their respective status prior to Mr. Keating’s conversation with Mr. DelFra on December 22, 2011.  Consequently, Mr. Keating must pay Respondent the full price of the move pursuant to the original bill of lading issued on December 21, 2011, and the Respondent must provide Complainant with an insurance claim form.  See TC Exhibit 2.
(b) Adequacy of Services
I turn now to Mr. Keating’s claim that Respondent failed to provide him with adequate service during the move on December 21, 2011.  As a public utility, Genco is required by law to provide its customers with “adequate, efficient, safe, and reasonable service and facilities.”  66 Pa. C.S.A. §§ 102, 1501.  According to Mr. Keating, Genco provided him with inadequate service because its movers wasted time during the move causing its price to increase from the original quote of $730.00 he received from Mr. DelFra in November of 2011, to the $980.00 shown in the bill of lading.  Complainant testified that upon arrival at his previous residence the movers tried unsuccessfully to park their truck close to the residence, eventually asking Complainant to move his car and to have his neighbor move his.  Tr. 7.  Complainant claims that this caused an unnecessary delay of 20 minutes.  Id.  He also claims that the movers took excessive breaks.  Tr. 9.  As examples of “excessive breaks” Mr. Keating listed the movers taking a break for lunch, and stopping outside for five minutes after every other trip carrying furniture into the new residence.  Tr. 9.  
Mr. Keating further argued that Respondent failed in its obligation to provide him with adequate service by refusing to cover his floor and to leave the protective padding on the furniture while it was being carried into the residence.  Complainant testified that these actions left his floor and carpet dirty, and damaged his walls and furniture.
Upon review of the record in this case, I conclude that Complainant has failed to carry his burden of proof with regard to his claim of inadequate service.  Complainant admitted that the truck used for the move was large and, therefore, not easily maneuverable in residential areas.  He also described the move as “not easy” and “tough,” with heavy pieces of furniture and narrow spaces that were not easy to negotiate.  Tr. 9, 10, 16.  More importantly, Complainant admitted that, when the movers arrived in the morning of December 21st, he was still packing items that needed to be moved.  Tr. 17.  The Public Utility Code at 66 Pa. C.S. § 1501 requires public utilities to provide reasonable and adequate, not perfect service.  The details of the move, as described by Complainant himself, do not show that the movers spent an unreasonable amount of time on activities other than traveling and actively carrying Complainant’s household goods to and from his residences.
With regard to Complainant’s request that the furniture be kept wrapped in padding during the move, Respondent’s witness, Mr. Fusina, testified that the decision to leave or remove the padding before carrying the furniture pieces into a residence is left up to the movers and is made on a case by case basis.  Tr. 50-51.  Mr. Fusina also explained that, wrapped in protective padding, heavy pieces of furniture may not afford the movers a good enough grip and might even slip though the padding.  Therefore, the Respondent’s regular procedure is to unwrap these pieces in the truck and then carry them into the customer’s residence.  Tr. 51.  I find that the Respondent’s actions with regard to the padding on the furniture were neither unreasonable nor inadequate.  In fact, carrying furniture wrapped in padding, in the circumstances described by Mr. Fusina, could endanger not only the structural integrity of the furniture pieces but also the safety of the movers.  

Concerning the damage done to his floor and carpet, Complainant admitted that, after first refusing to lay down protective covering on the floor of Complainant’s residence, the movers reconsidered and did put down blankets upon Complainant’s floor and carpet.  Complainant did not provide any visual evidence to support his testimony and show the degree of the damage done to his carpet and floor.  Without more, I cannot find that Respondent provided Complainant with unreasonable or inadequate service or that it violated a Commission statute, regulation or order.  As for the damage done to Complainant’s furniture, I believe that these claims can be adequately addressed through the insurance claim process delineated in the bill of lading.  See discussion supra.
Complainant also claimed that Respondent handled his claims of property damage in an underhanded and unprofessional manner.  Mr. Keating testified that, after he refused to sign the bill of lading and pay $980.00 for the completed move, Mr. DelFra refused to talk to him on the phone.  However, Mr. Keating admitted that the following day Mr. DelFra visited Complainant’s home and left his business card with his contact information.  Mr. DelFra followed up on his visit with an email sent Friday, December 23, 2011, at 8:19 a.m.  The email explained that his visit to Complainant’s residence the previous day had been specifically “to try and resolve [Mr. Keating’s] complaint and try to avoid legal action regarding the payment of the moving services rendered.”  Attachment to Answer.  I find that, despite Complainant’s refusal to sign the bill of lading or pay the price of a completed move, Respondent complied with Commission regulations at 52 Pa. Code § 32.16 regarding the adjustment and payment of claims.  Although the settlement agreement reached between the Complainant and the Respondent on December 23, 2011, has been found to be invalid and unenforceable, (see discussion supra), Respondent acted promptly upon Complainant’s oral communications with respect to damages to his property, and attempted in good faith to effectuate prompt, fair and equitable settlement of Complainant’s claims.
For the reasons stated above, I conclude that Mr. Keating has failed to carry his burden of proving that Respondent has violated a Commission statute, regulation or order.  The Complaint of David J. Keating against Genco Enterprises LLC d/b/a Town and Country Moving and Storage is dismissed.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S.A. § 701.

2.
As the proponent of a rule or order, Complainant had the burden of proof and failed to carry that burden.  66 Pa. C.S. § 332(a).

3.
A valid agreement requires a meeting of the minds.
4.
The settlement agreement between Respondent and Complainant is void.

5.
A public utility is required to provide its customers with adequate, efficient, safe, and reasonable service and facilities. 6 6 Pa. C.S.A. § 1501.
ORDER

THEREFORE,

IT IS ORDERED:

1.
That the formal Complaint filed by David J. Keating against Genco Enterprises LLC d/b/a Town and Country Moving and Storage at Docket No. C-2012-2287152 is denied for failure to carry the burden of proof.
2.
That Genco Enterprises LLC d/b/a Town and Country Moving and Storage must allow David J. Keating to submit an insurance claim upon receipt of full payment of the price shown in the bill of lading dated December 21, 2011.
3.
That the record at Docket Number C-2012-2287152 be marked closed.
Date:
August 2, 2012




_________________________________






Eranda Vero






Administrative Law Judge
� The estimated cost of the move also includes a $25.00 Fuel Surcharge.  TC Exhibit 1. 


� 	The $425.00 was in addition to the $100.00 security deposit Mr. Keating had already paid using a credit card.  Tr. 40.  Complainant has paid a total of $525.00 for the moving services rendered on December 21, 2011.


� 	The bill of lading mentions a “5% PSU Discount” and another “5% Cash Discount” off the quoted rates.  Because Complainant paid the $100.00 security deposit using a credit card and the remaining $425.00 using a personal check, he is not eligible to receive the “5% Cash Discount.”  Tr. 40, TC Exhibit 1, FoF 24.  There is no evidence on record with regard to Mr. Keating’s eligibility for the “5% PSU Discount.”
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