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HISTORY OF THE PROCEEDING



On April 4, 2011, Cassie Wright (“Wright” or the “Complainant”) filed a complaint with the Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent”).  This complaint was docketed at C-2011-2235720.  The Complainant alleged, among other things, the following:  that although the Respondent insists that she is on CAP Rate, she is not enrolled in that program; that she wants a payment arrangement; that she wants the Respondent to move the power lines that have fallen down; that she has been receiving partial power since December 28, 2010; that her electric bill is usually $30.00 a month during the warmer months; and that she has been paying $100.00 a month since July 2010.



On May 4, 2011, the Respondent, through its counsel, filed an Answer and New Matter with a Notice to Plead.  In its Answer, the Respondent denied that the Complainant is unable to pay her bills.  The Respondent stated that the Complainant’s account balance was $2,631.17.  The Respondent explained that the Complainant was removed from the CAP program at her request on August 31, 2010.  The Respondent said that the Complainant’s balance still includes CAP arrears in the amount of $1,398.73.  The Respondent referred to a July 20, 2010, Bureau of Consumer Services decision holding that the Complainant was enrolled in the Respondent’s Customer Assistance Program and that the Commission cannot issue an additional payment terms on CAP arrears.  The Respondent denied that there is a reliability, safety or quality problem with its service or equipment.  In the New Matter the Respondent averred that the Complainant was enrolled in the CAP Rate program from October 1, 2007, until August 31, 2010; and that the Complainant’s balance includes $1,398.73 in CAP arrears.  



The Complainant did not respond to the New Matter.



On May 19, 2011, Cassie Wright filed a complaint with the Commission against PECO Energy Company.  This complaint was docketed at C-2011-2244487.  The Complainant alleged, among other things, the following:  that there is a reliability, safety or quality problem with her utility service; that she wants a payment arrangement; that she has been receiving partial power since the December 28, 2010 snowstorm which knocked down the wires; that her electric bill is usually $30.00 a month during the warmer months; and that she has been paying $100.00 a month since July 2010.



On June 20, 2011, the Respondent filed an Answer and New Matter with a Notice to Plead.  The Respondent admitted that there was a major snowstorm on December 28, 2010, which resulted in downed power lines.  The Respondent denied that the Complainant has received partial power since December 28, 2010.  The Respondent’s representatives have visited the Complainant’s property and confirmed that the partial power outages are caused by her equipment and internal wiring.  The Respondent denied the other allegations in the complaint.  In the New Matter, the Respondent noted that this is the third complaint that the Complainant has filed since August 2010.  The complaint docketed at F-2010-2192406 was dismissed by Administrative Law Judge Christopher Pell’s Initial Decision issued on May 5, 2011.
  



On June 20, 2011, the Respondent filed a Motion to Consolidate the complaints docketed at C-2011-2235720 and C-2011-2244487.



The Complainant did not respond to the New Matter or the Motion to Consolidate.



The cases were consolidated in accordance with Administrative Law Judge Kandace F. Melillo’s Order dated August 5, 2011.



By hearing notice dated August 25, 2011, the consolidated cases were scheduled for a hearing on October 25, 2011, and assigned to ALJ Melillo. 



By judge change notice dated August 31, 2011, the hearing was rescheduled and the case was transferred to the undersigned.



The hearing in this matter was held on November 1, 2011, in the Philadelphia Regional Office before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Cassie Wright, testified in support of the complaint and sponsored three exhibits:  Complainant’s Exhibit 1- Photograph of the electric facilities on the back of service address; Complainant’s Exhibit 2- LIHEAP benefits summary, dated October 17, 2011; and Complainant’s Exhibit 3- Social Security benefits summary dated April 4, 2011.  Michael A. Gruin, Esquire, represented PECO Energy Company.  The Respondent presented three witnesses: Dana McCollum, a regulatory assessor for the Respondent; Charles Crumbly, a manager in the Respondent’s Distributions Systems Operations Group; and John James McGrory, a distributions systems operations foreman, who testified and sponsored six exhibits:  PECO Exhibit 1 - CAP History for the Complainant; PECO Exhibit 2 - the Complainant’s payment agreement history 
; PECO Exhibit 5 - the account activity statement for the period from August 11, 2008, through October 10, 2011; PECO Exhibit 6 - Outage history report for the Complainant; PECO Exhibit 7 - the Complainant’s CAP Application with a Social Security benefits summary dated March 10, 2009 attached; and PECO Exhibit 8 - photograph of the electrical facilities on the back of the Complainant’s property.


The record in this case consists of a ninety page transcript of the hearing and nine exhibits.  The record closed on November 21, 2011, when the transcript was received.
FINDINGS OF FACT



1.
The Complainant is Cassie Wright, 2966 Rosehill Street, Philadelphia PA, 19134, the service address.


2.
The Respondent in this proceeding is PECO Energy Company.



3.
The Complainant filed a complaint which was docketed at F-2010-2192406 requesting a payment arrangement.  Administrative Law Judge Christopher Pell dismissed the complaint by granting the Respondent’s Motion for Judgment on the Pleadings in the Initial Decision which was issued on May 5, 2011.  The Commission’s Final Order adopting the Initial Decision was entered on June 29, 2011 (Tr. 9).


4.
The Customer Assistance Program (“CAP”) provides a discount depending on the customer’s income.  The discount is based on the customer’s income and the size of the household (Tr. 28). 


5.
The Complainant was enrolled in the Respondent’s CAP program on October 1, 2007, at Tier D.  She received a 75% discount on the first 650 kilowatt hours she used.  After the first 650 kilowatt hours, then she was billed at the regular rate (Tr. 28, 29; PECO Ex. 1).



6.
In addition to the CAP program, the Low Income Usage Reduction Program (“LIURP”) audits show ways to conserve energy (Tr. 29).  



7.
The customer must submit the CAP application with verification of income (Tr. 27).



8.
After the Complainant submitted her CAP application in 2009, she was recertified on September 16, 2009 (Tr. 28; PECO Exs. 1, 7).


9.
The Complainant was removed from the CAP program at her request on August 30, 2010 (Tr. 14, 27, 29; PECO Ex. 1).


10.
The Complainant is not eligible for a payment arrangement on the CAP arrearage (Tr. 29).


11.
On June 2, 2008 the Respondent gave the Complainant a payment arrangement on $1,468.64.  She defaulted on November 5, 2008 (Tr. 30, 31; PECO Ex. 2, 5).



12.
On April 21, 2010 the Respondent gave the Complainant a payment arrangement on $496.68.  She defaulted on June 7, 2010 (Tr. 31; PECO Ex. 2, 5).



13.
The Complainant’s monthly total income from social security is $716.10 (Tr. 18; C. Exs. 2, 3).



14.
The budget billing program is designed for the customer to be able to equalize the payments.  To determine the amount of the monthly payment, the last twelve months of usage is divided by eleven.  The budget payment is reviewed quarterly to make sure that the budget is consistent with the customer’s usage.  After the eleventh month the customer is required to pay the balance if the budget payments were less than the actual charges.  The customer receives a credit if the budget payments exceeded the actual charges (Tr. 43, 44: PECO Ex. 5).


15.
When the Complainant was in the CAP program she was charged $22.91 for using 268 kilowatt hours in August 2010.  After she was no longer in CAP, she was charged $51.04 for using 300 kilowatt hours in September 2010 and she was charged $33.98 for using 188 kilowatt hours in October 2010 (PECO Ex. 5).



16.
When the Complainant was in the CAP program she was charged $211.03 for using 1,895 kilowatt hours in February 2009 and she was charged $217.68 for using 2,397 kilowatt hours in February 2010.  After she was no longer in CAP, she was charged $279.65 for using 1,797 kilowatt hours in February 2011 (PECO Ex. 5).



17.
A LIHEAP payment of $211.00 was credited to the Complainant’s account in 2011 (Tr. 17; C. Ex. 2; PECO Ex. 5). 


18.
The Complainant experienced a power outage during the December 2010 snowstorm (Tr. 22).


19.
The Respondent sent technicians to Complainant’s property six times in 2010 and eight times in 2011.  The technicians tested the voltage being supplied to the Complainant’s house.  Each technician found that normal voltage was going to the meter feeding her property (Tr. 55, 56, 59 - 61, 69; PECO Ex. 6). 



20.
The technicians referred the Complainant to a contractor to make repairs to address her problems with voltage (Tr. 56).  



21.
John McGrory, a foreman with 25 years of experience, found normal voltage outside of the Complainant’s property.  He took pictures of the facilities (Tr. 62, 63; PECO Ex. 8).  



22.
When Mr. McGrory was at the Complainant’s property she allowed him to look outside but she refused to let him in the house to check the electric (Tr. 62).



23.
The Respondent owns the service tap from its wires to the service head.  The service head, which is the termination point, and the wires going down the house and into the house belong to the customer.  The three horizontal wires running left to right along the top of the Complainant’s house belong to PECO.  The single vertical wire that goes from the top of the Complainant’s house down to the section just above the basketball hoop in the picture belongs to the Complainant (Tr. 58; PECO Ex. 8).  



24.
At the time of the hearing, the Complainant’s balance was $2,351.05 (Tr. 32, 36; PECO Ex. 5).

DISCUSSION



Pursuant to Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied her burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence.  2 Pa.C.S. § 704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Cmwlth. 23, 480 A.2d 382 (1984).



The Complainant testified that she disagreed with the outstanding balance.  She suggested that the balance was incorrect due to the CAP program and budget billing (Tr. 10, 11).  


The Complainant submitted LIHEAP information and a report from the Social Security Administration to provide proof of her income (Tr. 18; C. Exs. 2, 3). 



The Complainant stated that she lost power during the December 2010 snowstorm and that her power was still off (Tr. 14-17).  She complained that her bill has been higher since the December 2010 outage occurred (Tr. 17, 47).  She contended that the CAP program and the repairs caused her bill to increase (Tr. 52).  


Although the Complainant said that friends who are electricians have come to look at her property, she did not have a written report (Tr. 23).



The Complainant testified that she has paid $100.00 a month to the Respondent since July 2010 (Tr. 19).  



Dana McCollum, a regulatory assessor for the Respondent, testified that the Complainant has filed four formal complaints, including the two complaints in the instant matter (Tr. 26).  Ms. McCollum explained that the Complainant was enrolled in the Respondent’s CAP program on October 1, 2007, at Tier D.  She received a 75% discount on the first 650 kilowatt hours she used.  After the first 650 kilowatt hours, she was billed at the regular rate (Tr. 28, 29; PECO Ex. 1).  After the Complainant submitted her CAP application in 2009, she was recertified on September 16, 2009 (Tr. 28; PECO Exs. 1, 7).  Ms. McCollum agreed that the Complainant was removed from the CAP program at her request on August 30, 2010 (Tr. 14, 27, 29; PECO Ex. 1).


Ms. McCollum provided the payment arrangement history for the Complainant.  She noted that the Respondent gave the Complainant two payment arrangements which were not kept (Tr. 30, 31; PECO Ex. 2).



Charles Crumbley, a manager in the distribution systems operations group testified that field personnel have been sent to Complainant’s property six times in 2010 and eight times in 2011 (Tr. 55, 61).  The technicians tested the voltage being supplied to the Complainant’s house each time and found that normal voltage was going to the meter feeding her property (Tr. 55, 56).  Each technician referred the Complainant to a contractor to make repairs to address her problems with voltage (Tr. 56).  Mr. Crumbley testified that when the technicians offered to go inside the Complainant’s house to check the problem and give her suggestions, she refused to allow them access to the house (Tr. 56, 57). 



Mr. Crumbley said that the rear secondary bus running along the back of each of the homes on the Complainant’s block was depicted in the photograph that was marked PECO Ex. 8 (Tr. 57).  The Respondent owns the service tap from its wires to the service head.  The service head, which is the termination point, and the wires going down the house and into the house belong to the customer (Tr. 58).  The three horizontal wires running left to right along the top of the Complainant’s house belong to PECO (Tr. 58; PECO Ex. 8).  The single vertical wire that goes from the top of the Complainant’s house down to the section just above the basketball hoop belongs to the Complainant (Tr. 58; PECO Ex. 8).  



Mr. Crumbley denied that the technicians repaired the Complainant’s frayed wires by wrapping them with tape (Tr. 59).  He said that the technician probably wrapped tape around frayed wires to shield the wires from coming into contact with the vinyl siding or other material (Tr. 59).  He testified that Dave Panzeter, an energy technician, went to the Complainant’s property on February 10, 2011 (Tr. 60; PECO Ex. 6).  He found 116 volts on one leg, 116 volts on the second leg, and 232 volts across (Tr. 60, 61).  Mr. Panzeter remade all of the Complainant’s connections and advised her that she needed her surface entrance cable addressed (Tr. 60; PECO Ex. 6).  When Mr. Panzeter tested the voltage after he remade the connections, he got the same result that he got prior to remaking the connections (Tr. 60).  Mr. Crumbley said that on April 1, 2011, Bruce Ross, a PECO employee for 40 years, went to the property and his reports were the same (Tr. 61,62, 69; PECO Ex. 6).



John James McGrory, a distribution system operations foreman with 25 years of experience, testified that he supervises 25 aerial line mechanics who are first responders to outages (Tr. 76).  When he met with the Complainant, she led him to the back of the property.  He took pictures, including PECO Ex. 8 (Tr. 62).  He could see that her surface entrance cable needed to be reattached to the house (Tr. 77, 86).  He checked the meter and found 240 volts (Tr. 77).  He asked to go into the house to pinpoint the problems as good customer service (Tr. 79).  He was not granted access to her house (Tr. 79).  


Mr. McGrory saw tape in two places.  First, the electrical mechanical connection which was insulated with tape because the Respondent does not want any of the three connections touching each other (Tr. 80).  Another piece of tape was holding the surface entrance cable from falling down (Tr. 80).  The entrance cable needs to be attached to a weather head, where the cable terminates (Tr. 81).  The weather head is mounted to the back of the house (Tr. 81).  Mr. McGrory said that the tape was a temporary repair (Tr. 81).  
Reliability of Service



The Complainant testified that she had partial service after the December 2010 outage.  The Respondent has sent numerous technicians to her property.  Each one found that the voltage to the property was proper.  In addition, they referred her to an electrician to have the customer facilities examined and repaired.  She refused to let them go into the house to view the facilities and make suggestions to correct the problem.  The evidence in the record indicates that the surface entrance cable, which is the customer’s property, needs to be attached properly.  Therefore, the Complainant has failed to prove that the Respondent is responsible for the problem she is having with her electric service.

CAP


The evidence in the record shows that the Complainant was enrolled in CAP in 2007 and was recertified in September 2009.  The parties agree that she was removed from CAP in August 2010 at her request.  

Bills



The Complainant testified that her bills have been higher after the December 2010 outage.  However, a closer look at the records shows that the Complainant’s bills increased because she is no longer receiving the 75% discount on the first 650 kilowatt hours from the CAP program.  When the Complainant was in the CAP program her bill was $22.91 for using 268 kilowatt hours in August 2010.  After she was no longer in CAP, she was charged $51.04 for using 300 kilowatt hours in September 2010 and she was charged $33.98 for using 188 kilowatt hours in October 2010 (PECO Ex. 5).  The bills for September and October 2010 demonstrate that she paid more for each kilowatt hour than she did in August 2010.  This increase occurred before the December 2010 outage.
Payment Arrangement



Since the Complainant is no longer on CAP, she is entitled to a payment arrangement.  However, the arrangement cannot include the CAP arrearage.  The record contains evidence that the Complainant defaulted on two previous payment agreements that were established by the Respondent.  Since the Complainant has not had a Commission initiated payment arrangement, the Commission may exercise its authority to put a payment arrangement in place. 



The record shows that the household income of the Complainant is $716.10 a month (Tr. 18; C. Exs. 2, 3).  The Complainant is the only one in her household.  The Complainant’s balance at the time of the hearing was $2,179.49.  However, this amount includes CAP arrears (Tr. 32, 36; PECO Ex. 5).  The CAP arrears should be deducted from the balance for the payment agreement.


The length of the payment agreement is governed by § 1405(b) of the Public Utility Code, 66 Pa.C.S. § 1405(b).  That section provides as follows:

The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the Commission and is entered into by a public utility and a customer shall not extend beyond:

(1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.

(2) Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.

(3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level.

(4) Six month for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.


The Complainant’s monthly household income of $716.10 for a family of one is less than 150% of the current poverty income guidelines.  Pursuant to § 1405(b)(1), the Complainant's payment agreement can be up to five years.  Therefore, the Complainant is required to pay her monthly budget bill, plus an amount equal to one sixtieth (1/60th) of the balance accrued on the account minus the CAP arrearage.  The payment terms are to begin with the first bill following the Commission's final Order in this case.  


The Complainant has failed to sustain her burden of proof concerning the allegations regarding the reliability of her electric service and that her bills are incorrect.  Since she is no longer a CAP customer, she is entitled to a payment arrangement on the balance that is not CAP arrears.  


Accordingly, the complaints are granted in part and dismissed in part. 
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa.C.S. § 701.



2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).



3.
That the Complainant failed to sustain her burden of proof regarding the allegations concerning the reliability of her service and the accuracy of her bills.



4.
That the Complainant sustained her burden of proof regarding a payment arrangement for non-CAP arrearages in her outstanding balance.
ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaints filed by Cassie Wright against PECO Energy Company at Docket Nos. C-2011-2235720 and C-2011-2244487 are granted in part and dismissed in part.



2.
That the Respondent shall deduct the CAP arrearage from the Complainant’s outstanding balance to determine the amount for the payment arrangement.


3.
That beginning with the first bill following the Commission’s Final Order in this matter, the Complainant will be required to pay her monthly budget bill, plus an amount equal to one sixtieth (1/60th) of the balance accrued on the account minus the CAP arrearage.  


4.
That the record in this case is marked closed.

Date:
July 31, 2012




___________________________________








Cynthia Williams Fordham








Administrative Law Judge
� 	The Commission’s Final Order was entered on June 29, 2011.


� 	The Respondent did not offer PECO Exhibit 3 or PECO Exhibit 4 as exhibits during the hearing.
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