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HISTORY OF THE PROCEEDING


		This case stems from West Penn Power Company (“West Penn”) seeking to purchase through a competitive bidding process, solar photovoltaic alternative energy credits (“SPAECs”) on December 3, 2010.  On January 10, 2011, J3 Energy Group, Inc. (J3) filed a formal complaint contending that West Penn Power Company (West Penn) had incorrectly evaluated the bid that J3 had submitted to supply SPAECs in response to a competitive Request for Proposals (RFP) issued by West Penn.  J3’s bid had not been selected in the RFP process.

		West Penn answered the complaint on February 2, 2011, and stated that its evaluation of J3’s SPAEC bid proposal was correct.  West Penn stated that it followed its default service procurement process for SPAECs, as approved by the Commission Order entered 
September 8, 2010, at Docket No. P-00072342[footnoteRef:1], and that West Penn’s competitive bid solicitation was further conducted pursuant to Commission regulations at 52 Pa. Code § 54.186. [1:  	Petition of West Penn Power Company d/b/a Allegheny Power for Approval of its Retail Electric Default Service Program and Competitive Procurement Plan for Service at the Conclusion of the Restructuring Transition Period (Petition of Allegheny Power to Modify its Procurement of Solar Alternative Energy Credits and Alternative Energy Credits Under its Default Service Plan), P-00072342, Opinion and Order dated September 8, 2010.  This Opinion and Order allowed West Penn to acquire solar and non-solar Tier 1 Alternative Energy Credits (AECs) through an RFP process utilizing long-term procurement contracts in lieu of AEC purchases related to spot market supply being acquired solely on the spot market.] 


		A Prehearing Conference was held in the above-captioned matter on August 8, 2011.  On August 9, 2011, a Scheduling Order was issued setting forth the procedural schedule for the case, and setting a hearing date of October 17, 2011.  Thereafter, the Administrative Law Judge (ALJ) was notified on or about September 16, 2011, that the parties had reached a settlement and they requested the scheduling order be modified such that testimony would no longer be due October 7, 2011.  The parties requested until October 17, 2011, to submit a joint petition for settlement.  This was ordered in an Amended Scheduling Order dated September 23, 2011.  However, as the oral agreement was never reduced to writing, a second Prehearing Conference was held on October 17, 2011.  A Second Amended Scheduling Order and Order Granting the Motion to Compel filed by the West Penn Power Company against J3 Energy Group, Inc. was issued on October 17, addressing discovery issues and setting a deadline for an anticipated Motion for Summary Judgment of November 15, 2011.  The Order further established other procedural deadlines, including an evidentiary hearing on January 5, 2012.[footnoteRef:2] [2: 
  	Three Protective Orders were issued by the ALJ in response to requests of parties that information sought during discovery should remain confidential.  Commission regulation at Section 54.186(c)(5) provides that competitive bid solicitation shall remain confidential, as provided in the RFP’s confidentiality agreement approved by the Commission.  The first Protective Order, dated July 19, 2011, covered bid solicitation information provided to J3 by West Penn pursuant to discovery requests of J3.  The second Protective Order, dated October 17, 2011, covered procurement information provided by the Independent Procurement Manager, Boston Pacific Company, to the Commission Staff as part of the procurement evaluation.  The third Protective Order, dated October 28, 2011, covered information about J3’s business operations provided to West Penn by J3 in discovery by West Penn.] 


		J3 filed a Motion for Summary Judgment on November 15, 2011, and on December 5, 2011, West Penn filed an Answer and Cross-Motion for Summary Judgment.  The parties requested a further amendment to the procedural schedule.  On December 8, 2011, a Third Amended Scheduling Order was issued giving J3 until December 22, 2011 to file an answer to the cross-motion for summary judgment, and establishing a new deadline for direct testimony of January 24, 2012, which was later suspended pending a determination regarding the cross motions for summary judgment.

		On February 1, 2012, the ALJ issued an Order Denying Cross Motions for Summary Judgment determining there were genuine issues of facts to be determined concerning the parties’ different views on the procurement process and in a subsequent Order dated March 1, 2012, a procedural schedule was issued setting hearing dates of May 1 and 2, 2012.  J3 subpoenaed Paul Diskin, Bureau Director, Bureau of Technical Utility Services (TUS) on March 1, 2012.

		A hearing was held at the Commission’s Harrisburg offices on Tuesday, May 1, 2012, resulting in a transcript of 216 pages, some of which were classified as proprietary as including information covered by the Protective Orders. 

		J3 presented the written direct and written rebuttal testimony of Stephen C. Russial, President and Owner of J3.[footnoteRef:3]  Mr. Russial answered questions upon cross examination by West Penn’s counsel.  [3:  	Mr. Russial submitted written direct testimony in confidential and public (redacted) versions.  Mr. Russial’s written rebuttal testimony was submitted in public form only.
] 


	J3 also presented the written direct and written rebuttal testimony of Curtis W. McBride, an independent consultant who consults on procurement matters for TechSource, Inc., of Los Alamos, New Mexico.  Mr. McBride’s written testimony was entered into the record without cross examination.  Mr. McBride also offered oral surrebuttal testimony at the May 1, 2012 hearing. [footnoteRef:4] [4:  	The written direct and rebuttal testimony of Mr. McBride was submitted in both a confidential version and a public (redacted) version, pursuant to the ALJ’s Protective Orders.] 


	West Penn presented written direct and written rebuttal testimony of Frank Mossburg, Managing Director of Boston Pacific Company, Inc., which was the Independent Project Manager (IPM) for West Penn’s procurement for solar renewable energy credits (RECs) held December 3, 2011.[footnoteRef:5]  Mr. Mossburg’s written direct testimony was identified and admitted as West Penn Statement No. 2, and Mr. Mossburg’s written rebuttal testimony was identified and admitted as West Penn Statement No. 2-R.  Mr. Mossburg answered questions upon cross examination by J3’s counsel. [5:  	The written direct and rebuttal testimony of Mr. Mossburg was submitted in both a confidential version and a public (redacted) version, pursuant to the ALJ’s Protective Orders.
] 


	West Penn also presented written direct and written rebuttal testimony[footnoteRef:6] of Robert B. Reeping, Manager of Regulated Commodity Sourcing for Allegheny Energy Service Corporation a subsidiary of FirstEnergy Corp.[footnoteRef:7]  Mr. Reeping’s written direct testimony was identified and admitted as West Penn Statement No. 1, and Mr. Reeping’s written rebuttal testimony was identified and admitted as West Penn Statement No. 1-R.  Mr. Reeping answered questions upon cross examination by J3’s counsel. [6:  	The written direct testimony of Mr. Reeping was submitted in both a confidential version and a public (redacted) version.  The written rebuttal testimony of Mr. Reeping was submitted in a public form only.
]  [7:  	West Penn and Allegheny Energy Service Corporation are subsidiaries of Allegheny Energy, Inc.  Allegheny Energy, Inc. became a subsidiary of FirstEnergy Corp. through merger proceedings approved by several regulatory bodies including Commission approval in an Opinion and Order entered February 28, 2011, at Commission Docket Nos. A-2010-2176520 and A-2010-2176732.] 


	Mr. Diskin of the Commission Staff appeared at the May 1, 2012, hearing pursuant to subpoena and answered questions upon examination by J3 and by West Penn.  Mr. Diskin was represented by counsel from the Commission’s Law Bureau.

	After the hearing, main briefs were filed on May 22, 2012 and reply briefs were filed on June 6, 2012.  The record closed on June 6, 2012.

FINDINGS OF FACT

		1.	Complainant in this proceeding is J3 Energy Group, Inc., a supplier of solar photovoltaic alternative energy credits.

		2.	Respondent is West Penn Power Company, an electric distribution company operating in the Commonwealth of Pennsylvania.

		3.	On July 29, 2010, West Penn filed a Petition for modification of its Default Service Program requesting Commission approval of West Penn’s proposed RFP documents including its “Request for Proposal Rules” and it sought approval of its “Bid Form Spreadsheet” (bid form).[footnoteRef:8]   [8:  	West Penn July 29, 2010 Petition at Paragraph No. 15 (Exhibit RBR-1).
] 


		4.	West Penn’s July 29, 2010 Petition was served on all parties to West Penn’s original default service proceeding at Docket No. P-00072342, and the Petition was unopposed.

		5.	The Commission approved West Penn’s July 29, 2010 Petition in its entirety by Opinion and Order entered September 8, 2010, at Docket P-00072342.  

		6.	West Penn, in consultation with the Commission,[footnoteRef:9] hired Boston Pacific Company, Inc. (Boston Pacific) in September, 2010 as the Independent Project Manager (IPM) for the RFPs, both Tier I (non solar) and solar.[footnoteRef:10]   [9:  	See Diskin Testimony, Proprietary Transcript, pp. 91 to 92. 
]  [10:  	West Penn Statement No. 2. p. 4.
] 


		7.	Boston Pacific’s scope of work included RFP document review, protection from public disclosure of data, pre-bid review with the Commission, on-site bid day monitoring, and evaluation of the RFP and the bid results.[footnoteRef:11] [11:  	West Penn Power Company (WPPCo.) Statement No. 1, pp. 8-10.] 


		8.	Both parties argue the language contained in the RFP and bid forms is clear and unambiguous, yet both parties have differing interpretations of the same language regarding whether each completed bid form for 1 tranche with an “all or nothing” designation means that it is a separate bid, or whether the “all or nothing” designation means the bid form for 1 tranche is just a part of the total bid.

		9.	The theory behind the “all or nothing” designation was meant to accommodate bidders that may plan to build a solar installation based on winnings in West Penn’s RFP, but who may be unable to construct their installation if they won less than their total offered quantities.[footnoteRef:12] [12:  	WPPCo. Statement No. 1, p. 16-17.
] 


		10.	In preparation for the RFP Boston Pacific and West Penn conducted a webinar and posted questions and answers on West Penn’s public website.  

		11.	Bidders were encouraged to ask questions about the RFP process and the questions and the answers were posted on the website.  

		12.	J3 had an opportunity to submit questions about the RFP Process; however, J3 did not avail itself of the opportunity to ask questions or to seek clarification of the RFP terminology of “all or nothing” or “up to.”[footnoteRef:13]    [13:  	Transcript pp. 39 to 40, 54 to 56.] 


		13.	J3 submitted four bid-form spreadsheets for the 10-year terms of June 1, 2011 to May 31, 2021.  On each of its four bid-form spreadsheets J3 designated that it was bidding for one tranche as “all or nothing.”  

		14.	Only after the RFP awards were public did J3 use the public question process to inquire about the RFP evaluation methodology.

		15.	Suppliers competed for two distinct contracts: (a) a 10-year, 5-month contract for delivery of 200 SPAECs per year beginning January 1, 2011 and continuing through May 31, 2012, and (b) a 10-year contract for 800 SPAECs per year beginning June 1, 2011 and ending May 31, 2021.  The ten-year contract was further broken into four “blocks” or “tranches” of 200 SPAECs each.[footnoteRef:14] [14:  	WPPCo. Statement No. 2, p. 5.
] 


		16.	Boston Pacific gave the Commission a final report regarding its evaluation on December 8, 2012.

[BEGIN PROPRIETARY] 
17.	…				….[footnoteRef:15] [15:  	[PROPRIETARY]
] 

[END PROPRIETARY]

18.	On December 10, 2010, the Commission issued a Secretarial Letter to West Penn stating the RFP results from the December 3, 2010 procurement were approved.[footnoteRef:16] [16:  	Exhibit RBR-3.  Secretarial Letter dated December 10, 2010 at Docket No. P-00072342.
] 


		19.	On January 10, 2011, Complainant filed a formal complaint in which it asserted that West Penn had incorrectly evaluated the bid that J3 had submitted to supply SPAECs in response to a competitive Request for Proposals issued by West Penn.

		20.	In reliance on the Commission’s approval of the procurement results, West Penn announced the RFP winners and executed agreements with the winning Tier I and Solar bidders and delivery continues to the present time.[footnoteRef:17] [17: 	WPPCo. Statement No. 1, pp. 21-22.] 



REGULATIONS AND CASE LAW

		Complainant has averred in its Complaint that West Penn’s evaluation of J3’s bids under the RFP was not consistent with the RFP and violated the competitive procurement standards for alternative energy credits established by 52 Pa. Code § 75.67(b) (relating to alternative energy cost-recovery) which provides as follows:  

	(b)	A default service provider shall demonstrate compliance with the requirements of § 75.61 and the default service provisions of Chapter 54 (relating to electricity generation customer choice) by identifying a competitive procurement process for acquiring alternative energy credits in default service implementation plans filed with the Commission.

52 Pa. Code § 75.67(b).

		Section 75.67(c) provides that a competitive procurement process for alternative energy and alternative energy credits shall comply with the standards for competitive procurement processes identified in the default service provisions in Chapter 54. 

		Section 54.186(c) (relating to default service procurement and implementation plans) provides in pertinent part as follows:

(3)  A competitive bid solicitation process used as part of the implementation plan will be subject to monitoring by the Commission or an independent third party evaluator selected by the DSP in consultation with the Commission.  A third party evaluator shall operate at the direction of the Commission.  Commission staff and a third party evaluator involved in monitoring the procurement process shall have full access to all information pertaining to the competitive procurement process, either remotely or where the process is administered.  A third party evaluator retained for purposes of monitoring the competitive procurement process shall be subject to confidentiality agreements identified in § 54.185(d)(6) (relating to default service programs and periods of service).

(4)  The DSP or third party evaluator shall review and select winning bids procured through a competitive bid solicitation process in a nondiscriminatory manner based on the price determinative bid evaluation criteria set forth consistent with paragraph (1)(iv).

52 Pa. Code § 54.186(c)(3) and (4).
		In interpreting an administrative regulation, as in interpreting a statute, the plain language of the regulation is paramount.  Schappel v. Motorists Mutual Insurance Company, 934 A.2d 1184, 1187 (Pa. 2007).  The principles of statutory construction apply to regulatory provisions as well as statutory provisions.  Pennsylvania State Police, Bureau of Liquor Control Enforcement v. Benny Enterprises, Inc. 669 A.2d 1018, 1021 (Pa.Cmwlth. 1996), appeal denied 681 A.2d 1344 (Pa. 1996).

		The burden of proof in the instant case is upon J3, which must establish by a preponderance of evidence which is substantial and legally credible that Respondent violated the Commission’s regulations.  Samuel J. Lansberry, Inc. v. Pa. PUC, 134 Pa.Cmwlth. 218; 221-222, 578 A.2d 602 (1990), app. denied, 529 Pa. 654, 602 A.2d 863 (1992).  

ISSUES

		The first issue is whether Respondent reviewed and selected winning bids procured through a competitive bid solicitation process in a nondiscriminatory manner based on the price determinative bid evaluation criteria set forth consistent with Commission regulations.  If not, a second issue is then whether J3 was erroneously deprived of selection.

		A third issue is whether J3’s bids should have been evaluated separately rather than aggregated.  A sub-issue of this is whether the “all or nothing” designation on each bid form applied to just the bid for one tranche or rather four bids in the aggregate.  There further remains in dispute what is meant by the term, “bid” in the RFP.  J3 argues that based on the RFP rules, each bid form spreadsheet submitted with a Part 2 proposal is an individual bid.  Hence, bidders could submit one to five bid form spreadsheets for the available tranches amounting to one to five individual bids.  West Penn, however, argues that the controlling language is the “all or nothing” or “up-to” designation on the individual bid forms.  If the bidder wanted to submit four (4) separate bids, then it should have designated “up to” instead of “all or nothing” on its bid form. 

		The final issue is whether West Penn properly relied upon the Commission’s approval of the procurement process and evaluation report.

DISCUSSION

		J3 requests that the Commission direct West Penn to award J3 the two tranches that J3 should have been awarded had West Penn properly conducted its evaluation of the bids on December 3, 2010.  J3 avers in its Complaint that West Penn did not follow its own language in its RFP in evaluation of the bids, and there was serious error in the evaluation of J3’s four separately priced bids submitted against West Penn’s RFP for SPAECs in that West Penn aggregated the price of the bids for evaluation purposes rather than treating them as the single bids that were proposed.  The fact that West Penn aggregated J3’s submission into a single price offer for price evaluation purposes is not in dispute in this matter.  Instead, the dispute centers on whether West Penn’s action was allowed by the RFP rules.  J3 argues the facts which are not in dispute clearly establish that it was not; thus, West Penn violated Commission regulations at 52 Pa. Code § 75.67(b) and 52 Pa. Code § 54.186, as well as the Commission’s Order dated September 8, 2010 at Docket No. P-00072342.

		J3 contends West Penn copied the Met-Ed/Penelec RFP, combined it with their own bidding structure, and misinterpreted its own RFP while applying it to the bids received on December 3, 2010.  J3 argues that the RFP did not provide the evaluators discretion to change the rules during the bid evaluation process - at least not without providing the bidders notice and an opportunity to adjust their bids accordingly.  J3 claims that prospective bidders had only the RFP and supplemental guidance in the form of a pre-bid webinar and questions and answers that were posted by West Penn on its RFP webpage.  To the extent that West Penn’s intentions did not align with the RFP words and guidance, it was incumbent on West Penn to amend the RFP and provide the bidders an opportunity to conform their bids to the revised rules.  J3 contends that had the stated RFP rules been properly followed, the only conclusion that can be reached is that J3’s two lowest-priced bids should have been selected resulting in a lower total cost to West Penn and the default service ratepayers. 

		West Penn contends that the procurement was carefully conducted according to approved Commission procedures, was carefully monitored by West Penn representatives, by an independent third party evaluator (Boston Pacific), and by Commission staff, and inasmuch as the bid results were approved by the Commission, J3’s Motion for Summary Judgment should be denied.  Further, West Penn claims the RFP was clear and unambiguous in its language regarding competitive bidding terms as well as in answering questions by prospective bidders, and that J3 made a mistake in interpreting the written language’s meaning.  West Penn claims that J3 further failed to seek clarification before the evaluation took place.

		It is undisputed that Commission staff was present at the evaluation, and had the benefit of a written recommendation report by Boston Pacific before it approved the bid results in this case.  On December 10, 2010, via Secretarial Letter, the Commission approved the bid results at Docket No. P-000712342.  Specifically, the Commission held that the procurement was held in conformance with West Penn’s RFP rules relating to the procurement of SPAECs and Tier I Non-Solar Alternative Energy Credits (Tier I AECs) approved by the Commission in its Order entered September 8, 2010 at Docket No. P-00072342.  The Commission further stated in pertinent part:

Further investigation does not appear to be warranted at this time, since this procurement appears to have been conducted in accordance with the RFP process and rules, filed pursuant to the Commission’s Opinion and Orders.

		West Penn argues that its RFP language is clear and unambiguous that prospective bidders had the choice to submit their bids as “up-to” bids or as “all or nothing” bids.  West Penn contends J3 submitted bid form spreadsheets for 4 of the 5 tranches available for bid under the RFP.  J3 marked on each of the bid forms spreadsheets its election of “all-or-nothing.”  Each of the four bid forms states the quantity 1 tranche.  J3 contends it was clear by this bid submittal that by “all or nothing” it meant it wanted each individual bid form spreadsheet to be evaluated independently and not in aggregate with its other bid forms.  Therefore, J3 believes West Penn misevaluated its bid when the bid form spreadsheets were aggregated.  West Penn contends it properly aggregated the 4 separate bids into one bid because that was the indication from the bidder.  If J3 had wanted a separate evaluation, then it should have indicated “up-to” instead of “all or nothing.”  West Penn further contends that “all or nothing” offers mean the DSP must take the entire supply offered or take nothing which is how all bids from all bidders who made the “all or nothing” designation on their bid form spreadsheets were evaluated.  West Penn also argues that any bidders who designated “up-to” were considered to have offered to supply any quantity of tranches up to the number of tranches specified on that bid form spreadsheet.

		West Penn argues that on bid day, in accordance with its normal bid day practices, it contacted all bidders to confirm that West Penn had received the faxed bid form spreadsheets from each bidder.  West Penn argues that if J3 had any questions regarding its offer, this was an opportunity to ask a question of West Penn, Boston Pacific or the Commission’s staff representative since all calls were made from the bid room on a speaker phone and J3 did not seek any clarification.

		Both parties thought that the language of the RFP and subsequent written questions and answers regarding the competitive bidding process between prospective bidders and Respondent were clear and unambiguous.  However, the parties have differing views on the interpretation of the same language regarding what is meant by a “bid” versus “bids”, and what is meant by an “all or nothing” versus an “up-to” bid.

Disposition

“All or Nothing” and “Up To” Designations

		J3 submitted four bid-form spreadsheets for the 10-year term of June 1, 2011 to May 31, 2021.  On each of its four bid-form spreadsheets J3 designated that it was bidding for one tranche as “all or nothing.”  The testimonies of West Penn’s Mr. Reeping, of Boston Pacific’s Mr. Mossburg and of the Commission’s Mr. Diskin are persuasive and consistent that such an “all or nothing” submission by J3 made little sense and contradicted the RFP rules.

		The RFP rules expressly stated that a bidder could not bid on less than a full tranche.  J3’s Mr. Russial stated on cross examination:  “The RFP is clear that each bid was going to be an offer for a certain volume for a full 10-year or 10-year plus 5-month period.”[footnoteRef:18]  Thus, it made little or no sense for a bidder to designate a bid sheet for a single tranche as “all or nothing” because the RFP rules clearly provide that nothing less than a full tranche would be awarded.  That is, even though the tranche on the bid-form spreadsheet was segregated by reporting year (6/1/2011 to 5/31/2012, then 6/1/2012 to 5/31/2013, and so on to 6/1/2020 to 5/31/2021) to allow for a different price per SPAEC for each reporting year in the 10-year tranche, nothing less than the full 10-year tranche would be awarded.  The RFP rules prohibited awarding single years out of the 10-year tranche.  [18:  	Transcript p. 41.] 


		I find J3 mistakenly interpreted Section 7. 10 of the RFP Rules which provides:
	
Recognizing that the magnitude of SPAEC sales to the Company may affect financing or other commercial considerations for Qualified Bidders, All-or-Nothing Bids will be allowed, such that Qualified Bidders will not be bound to supply SPAECs in quantities other than those Bid.  Unless indicated as an All-or-Nothing Bid, Bids will be considered an offer to supply any quantity up to and including the number of Tranches specified in the Bid (an “Up-to Bid”).

	First, the second sentence starts out with the phrase “(u)nless indicated as an All or nothing Bid” which signifies that there is a special purpose for the “all-or-nothing” designation as part of the evaluation process.  The special purpose was to allow bidders to designate their offers so that the bidders’ offers would not be disaggregated into separate offers or awarded in amounts less than what was designated under the “all-or-nothing” offer type.  Since the RFP and subsequent FAQs made it clear that an award could not be made for anything less than a tranche then it did not make sense to mark the offer as “all or nothing” unless J3 wanted all its similarly marked offers considered together.  The only logical offer type to mark for a single offer is the “up to” designation.  The RFP and subsequent FAQs made it clear that an award could not be made for any less than a tranche, and if J3 did not want its offers to have special consideration using the “all or nothing” designation and evaluated independently, then the offer type should have been correctly marked by J3 as an “up to” offer on each of J3’s bid-form spreadsheets.[footnoteRef:19] [19:  	WPPCo. Statement No. 1R, pp. 3 to 6.
] 


	Mr. Russial testified that he thought the “up to” versus “all or nothing” terminology did not apply to an offer for a single tranche.  He stated:  “But for a single tranche bid as we submitted – we submitted four single tranche bids – the flag really made no difference.  It had no relevance, because, by definition, in the RFP, a bidder was only going to be awarded a single tranche.”[footnoteRef:20]   [20:  	Transcript, p. 54.
] 


	This testimony indicates that J3 simply misinterpreted the RFP terminology and made an assumption that “all or nothing” had different meanings depending on the number of tranches offered on each bid-form spreadsheet.  The RFP rules make no distinction for the use of the designation “all or nothing” on single tranche offers versus multiple tranche offers.  In both single tranche and multiple tranche bid sheets, “all or nothing” meant that either all the blocks offered would be accepted or none would be accepted.  When an RFP participant entered the “all or nothing” or “up to” designation in the “Offer Type” box on the bid form spread sheet, a reminder automatically popped up that restated either “You have selected All-or-Nothing Bid” or “You have selected Up-To Bid” depending on which designation the supplier made.[footnoteRef:21]  The pop-up occurred in J3’s single tranche bid sheet submissions.   [21:  	Transcript,  p. 209.] 


	I am persuaded by the testimony of Boston Pacific’s witness, Mr. Mossburg, who considered the possible rationale behind J3’s bidding strategy in preparing Boston Pacific’s recommendation to the Commission.  He considered why a bidder would offer a single block as an “all or nothing” offer when no less than a single block could be awarded.  Mr. Mossburg testified that he interpreted that a bidder would be concerned with winning less than a single tranche.  Mr. Mossburg stated that while winning less than a single tranche might be a reasonable
20
concern, it was not reasonable in West Penn’s RFP because West Penn had made it clear that it would only award full tranches.  West Penn had made this point clear in its RFP and in its publicly posted answers to questions.  The response appears in FAQ question number 29.

“Q29: 	But within an "up-to" block, could you be awarded something less than the full block? 

A29: 	No, only full blocks will be awarded.”

	Thus, although it does not make sense for J3 to have offered four tranches with an “all or nothing” designation at different individual prices, it also does not make sense for it to have designated its offer as “all or nothing” in the fear of winning less than a full tranche.  
Mr. Mossburg considered that the varied prices within an “all or nothing” offer might reflect other factors known only to the bidder, such as the bidder’s business structure.  Although Mr. Mossburg considered contacting J3 for clarification of the bid forms, ultimately, he did not because the evaluators decided they should not delve into the bidder’s possible motives, but rather should respect the “all or nothing” designation of all the bidders who chose it and to treat them identically under the RFP rules. [footnoteRef:22]   [22:  	Direct testimony of Frank Mossburg, pp. 10 to 11.
] 


	I find no violation of any regulation by this decision of the evaluators to not contact and question J3’s intent by its “all or nothing” designation on the four separate bid form spreadsheets.  I am unaware of any legal requirement that the evaluators discuss bids and seek clarification of bids with the bidders prior to making their evaluations.

	I am further persuaded by the testimony of the Commission’s representative in the West Penn procurement, Mr. Diskin, who agreed with West Penn and Boston Pacific that J3’s bid form spreadsheets had been correctly interpreted.  [BEGIN PROPRIETARY] …

	….
…	:[footnoteRef:23] [23:  	[BEGIN PROPRIETARY]
] 
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…													….[footnoteRef:24] [24:  	[PROPRIETARY]
] 
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…	
	
	
	
	….[footnoteRef:25]  		 [25:  	[PROPRIETARY]
] 


			   ….

	…		
			….[footnoteRef:26]  		 [26:  	[END PROPRIETARY]
] 

					
			…. [END PROPRIETARY]

	Mr. Russial performed the bidding strategy and interpretation of the “all or nothing” versus “up to” RFP rules by himself.  Mr. Russial testified that he prepared the Part 2 proposal documents and made the submission primarily on his own.  He further stated that he did not consult with anyone about the meaning of “all or nothing” versus “up to” offer type designation.[footnoteRef:27]  Mr. Russial did not avail himself of West Penn’s public question and answer process to submit questions about the RFP terminology. [footnoteRef:28]  The preparation of J3’s Part 2 proposal including the bid-form spreadsheets in isolation, without consultation of a second opinion, and without the use of clarification through the FAQ tools, may have resulted in J3’s misinterpretation or lack of understanding of the RFP terms. [27:  	Transcript page 38.
]  [28:   	Transcript page 39.
] 


		I am persuaded by the substantial evidence in this case to find that West Penn’s competitive bid solicitation was conducted in accordance with Commission regulations at 52 Pa. Code §54.186.  West Penn complied with the regulatory requirement that default service procurement be monitored by the Commission and by an independent third party evaluator.  West Penn, in consultation with the Commission,[footnoteRef:29] hired Boston Pacific Company, Inc. as the IPM for the RFPs, both Tier I (non solar) and solar.  Boston Pacific was selected in September 2010 after the Commission’s approval of West Penn’s RFP.[footnoteRef:30]  In accord with Commission regulations Boston Pacific reported to the Commission and was paid by West Penn.  Boston Pacific’s scope of work for the RFP included RFP document review, protection from public disclosure of data, pre-bid review with the Commission, onsite bid day monitoring, and evaluation of the RFP and the bid results.[footnoteRef:31]  Boston Pacific further prepared and delivered an evaluation report to the Commission in a timely manner after the evaluation took place. [29:  	See Diskin Testimony, Proprietary Transcript, pp. 91 to 92. 
]  [30:  	West Penn Statement No. 2. p.4.
]  [31:  	WPPCo. Statement No. 1, pp. 8-10.
] 


		The record shows that Boston Pacific and West Penn conducted a webinar and posted questions and answers on West Penn’s public website.  Bidders were encouraged to ask questions about the RFP process and the questions and the answers were posted on the website.  J3 and all other bidders had ample opportunity to submit questions about the RFP Process.  J3 did not avail itself of the opportunity to ask questions or to seek clarification of the RFP terminology of “all or nothing” or “up to.”[footnoteRef:32]  J3 had submitted questions prior to bid day concerning collateral (bidders’ security) issues, and it submitted a post-bid question in which it inquired how bids had been evaluated, but J3 did not inquire before bid day about the evaluation of offers or RFP terminology.  Only after the RFP awards were public did J3 use the public question process to inquire about the RFP evaluation methodology. [32:  	Transcript pp. 39 to 40, 54 to 56.
] 


		The theory behind the “all or nothing” designation was to account for the developing nature of the renewable generation industry.  The “all or nothing” designation was meant to accommodate bidders that may plan to build a solar installation based on winnings in West Penn’s RFP, but who may be unable to construct their installation if they won less than their total offered quantities.[footnoteRef:33] [33:  	WPPCo. Statement No. 1, p. 16-17.
] 

		Boston Pacific’s final report to the Commission was provided to the Commissioners’ assistants on Wednesday, December 8, 2010.  The decision to approve the bid evaluation and to award the bids to UGI was made in a unanimous fashion by all five Commissioners approving the auction.  [BEGIN PROPRIETARY] … 





							….  [END PROPRIETARY]  

	The RFP rules at Section 9.19 provided that the Commission would have three (3) business days after report submission by the IPM to decide whether or not to approve the results.[footnoteRef:34]  Section 9.19 further provides that after the Commission’s decision, “[t]he company or IPM will notify all Bidders of the PaPUC’s decision.” [34:  	The Default Service Rules at Section 54.188(d) provide that “the Commission will have one (1) business day, to approve or disapprove the results of a competitive bid solicitation process used by a DSP as part of its procurement plan.”  The Commission Guidelines for Pennsylvania Solar Projects provide for a more flexible deadline for the Commission, stating that “[t]he Commission will review and evaluate bids for [large and small] scale solar RFPs within a reasonable period of time.”  52 Pa. Code § 69.2903(a) and (b)(1) (emphasis added).
] 


	On December 10, 2010, the Commission issued a Secretarial Letter to West Penn stating that the RFP results from the December 3, 2010 procurement were approved. The Secretarial Letter provided in pertinent part:

West Penn requested that the Commission approve the bid results from this AEC procurement on or before December 10, 2010.  Further investigation does not appear warranted at this time, since procurement appears to have been conducted in accordance with the RFP process and rules, filed pursuant to the Commission’s Opinion and Orders.  Therefore, we approve the bid results submitted for this AEC procurement.[footnoteRef:35]  [35:  	Exhibit RBR-3.  Secretarial Letter dated December 10, 2010 at Docket No. P-00072342.  (Emphasis added).] 


		In reliance on the Commission’s approval of the procurement results West Penn announced the RFP winners and executed agreements with the winning Tier I and Solar bidders.  West Penn and the winning bidders commenced delivery of the Tier I and Solar products, and such delivery continues to the present.[footnoteRef:36] [36:  	WPPCo. Statement No. 1, pp. 21 to 22.
] 


	There is substantial evidence showing West Penn reasonably relied on the Commission’s Secretarial Letter of December 10, 2010, approving the RFP results when West Penn went ahead and announced the RFP winners and entered contracts.  West Penn’s RFP process, RFP Rules and specific documents used by West Penn in its RFP were approved by the Commission in its Opinion and Order entered September 8, 2010 at Docket No. P-00072342, in which it approved West Penn’s modified Default Service Plan.

	J3 was not singled out for evaluation different from any other bidders.  It is uncontroverted that all bidders were treated in a uniform fashion and in accordance with the RFP Rules.

	Other bidders submitted offers in a fashion similar to J3’s – that is, other bidders offered multiple tranches at different prices but designated their bid-form spreadsheets as “all or nothing.”  Those bid-form spreadsheets were aggregated into a single price offer for each such “all or nothing” bidder in accordance with the RFP Rules.  J3 was treated identically to those other bidders.[footnoteRef:37]  [BEGIN PROPRIETARY]  … [37:  	WPPCo. Statement No 2. p. 10, 14. 
] 


	….[footnoteRef:38] [38:  	[BEGIN PROPRIETARY]
] 


	….[footnoteRef:39]  [END PROPRIETARY] [39:  	[END PROPRIETARY]
] 




The effect of the purported error upon the rate paying customers of West Penn 

	The Commission has an obligation to help ensure that default service rates of electric distribution companies are just and reasonable under Sections 1301 and 2804 of the Public Utility Code. 66 Pa. C. S. §§1301 and 2804.	

	With that obligation in mind, I find that the procurement evaluation error alleged by J3 would have only a minor effect on West Penn’s default service ratepayers.  [BEGIN PROPRIETARY]  …






								….[footnoteRef:40]  [END PROPRIETARY]  I find this amount to be de minimus in nature. [40:  	[PROPRIETARY]] 


Conclusion

[bookmark: _GoBack]	In conclusion, I find West Penn Power Company’s RFP procurement process and bid evaluation process for the procurement of solar photovoltaic alternative energy credits was (i) conducted in accordance with Commission regulations concerning procurement of default supply, (ii) conducted in accordance with West Penn’s RFP rules relating to the procurement of solar photovoltaic alternative energy credits as approved by the Commission in its Order entered September 8, 2010 at Docket No P-00072342, and (iii) conducted in accordance with Commission regulations at 52 Pa. Code §54.186 that require monitoring of the procurement by the Commission and an independent third party evaluator.  I further find that:  (1) the procurement and bid evaluation process was monitored on a real-time, on-site basis by the Commission and by the independent third party evaluator; (2) the results of the RFP process and evaluation process were approved by the Commission through its Secretarial Letter issued December 10, 2010; (3) the RFP including its evaluation process was fair and reasonable; and (4) West Penn properly relied upon the Commission’s Secretarial Letter dated December 10, 2010, in rejecting J3’s bid.  

	The Commission correctly approved the results of West Penn’s procurement, and West Penn reasonably relied on the Commission’s approval of West Penn’s procurement results in announcing the winning results and in entering contracts with the announced RFP winners.  To now reverse the Commission’s Secretarial Letter and order West Penn to honor a contract with J3 for the supply of SPAECs for two tranches at this time may inhibit future suppliers from entering the Pennsylvania market.[footnoteRef:41]  Further, overturning the Commission’s prior decision may be sending an unsettling message to suppliers who look for certainty and finality in an RFP process where bidding prices are volatile.[footnoteRef:42]  Overturning the Commission’s prior decision may also spur further litigation between West Penn and the winning bidder(s).  [41:  	Transcript p. 39.
]  [42:  	Transcript p. 43-44.] 


CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and subject matter of this proceeding.

		2.	Pursuant to 66 Pa. C.S. § 332(a), the burden of proof in this proceeding is upon Complainant. 

		3.	Complainant did not prove that Respondent violated any provision of the Public Utility Code or any regulation promulgated by the Commission.  

		4.	West Penn’s evaluation of J3’s bids under the RFP was consistent with the RFP and was in compliance with the competitive procurement standards for alternative energy credits established by 52 Pa. Code § 75.67(b) (relating to alternative energy cost-recovery).
		5.	The language of the RFP is sufficiently clear and in conformity with the Commission’s order and regulations, and if J3 had any questions about the meaning of the RFP or instructions on completing the bid forms, it had ample opportunity before it submitted its bid to seek clarification at the webinar or by telephone prior to the evaluation. 

		6.	J3’s bids were reasonably evaluated aggregated rather than separately because J3 designated “all or nothing” on each of four bid forms.  

		7.	J3 mistakenly believed that based on the RFP rules, each bid form spreadsheet submitted with a Part 2 proposal was an individual Bid; rather, the controlling language is the “all or nothing” or “up-to” designation on the individual bid forms.  

		8.	If J3 had wanted to submit 4 separate bids, then it should have designated “up to” instead of “all or nothing” on its bid form. 

		9.	West Penn properly relied upon the Commission’s Secretarial Letter dated December 10, 2010.

ORDER

THEREFORE,

		IT IS ORDERED,

1. That the Complaint of J3 Energy Group, Inc. is denied and dismissed.

2. That this case at Docket No. C-2011-2219920 be marked closed.


Dated: August 16, 2012				____________________________
							Elizabeth H. Barnes
							Administrative Law Judge
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for


mal complaint contending that West Penn Power Company (West Penn) had incorrectly 


evaluated the bid that J3 had submitted to supply SPAECs in response to a competitive Request 


for Proposals (RFP) issued by West Penn.  J3’s bid had not been selected in the 


RFP process.
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omplaint on February 2, 2011, and stated that its 


evaluation of J3’s SPAEC bid proposal was correct.  West Penn stated that it followed its default 


service procurement process for SPAECs, as approved by the C


ommission Order entered 
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