BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Frances Odom
:


:


v.
:
F-2012-2284230


:

Philadelphia Gas Works
:
INITIAL DECISION

Before

Christopher P. Pell

Administrative Law Judge

HISTORY OF THE PROCEEDING
On January 17, 2012, Frances Odom (complainant) filed a formal Complaint (Complaint) against Philadelphia Gas Works (PGW or respondent) with the Pennsylvania Public Utility Commission (Commission).  In the Complaint, the complainant wrote “I am seeking gas to be turned on in my home in my name w/o being bill (sic) an impossible/enormous past due bill that I inherited for living at the property that belongs to my x-spouse.”  As relief, the complainant wants PGW to place gas service in her name without holding her responsible for this past bill.  

On February 9, 2012, respondent filed an Answer denying the material averments of the Complaint.  PGW maintained that the complainant is the owner of the service address and is responsible for $18,127.66 worth of unauthorized gas usage.


By Hearing Notice dated March 8, 2012, a hearing was scheduled for May 7, 2012, at 1:00 p.m., and the matter was assigned to me.  

I issued a Prehearing Order on March 14, 2012.  The Prehearing Order directed the parties to comply with various procedural requirements.



The hearing convened as scheduled on May 7, 2012.  The complainant appeared pro se and testified.  Complainant offered one exhibit which was admitted into the record.  Respondent appeared and was represented by Laureto Farinas, Esquire, who presented the testimony of Anne Marie Cromley, Senior Customer Review Unit Officer.  Respondent offered six exhibits (PGW Exhs. 1 through 6) during the hearing which were all admitted into the record.



The Record in this case consists of a 60 page transcript and seven exhibits.  The record in this case closed on May 21, 2012, when I received the transcript of the hearing.
FINDINGS OF FACT

1. The complainant in this case is Frances Odom.

2. The respondent in this proceeding is Philadelphia Gas Works.
3. The complainant resides at 5022 Green Street, Philadelphia, PA  19144 (service address).  The complainant has lived at this address for approximately 22 years.  Tr. 8-9.
4. The service address is a nine-room house, equipped with a 120,000 BTU gas heater, a 36,000 BTU gas hot-water heater, and a 56,000 BTU gas oven/range.  Tr. 15, 39, 44; PGW Exhs. 2 and 4.
5. The last account for gas service to the service address was in Arnold Odom’s name.  Arnold Odom is the complainant’s husband.  Tr. 31-32; PGW Exh. 1.  

6. On October 7, 2004, PGW shut-off gas service to the service address for non-payment.  Tr. 33; PGW Exh. 2.

7. Subsequent to the October 7, 2004 service termination, Arnold Odom filed a complaint with the Bureau of Consumer Services in an effort to have gas service restored to the service address.  Tr. 34; PGW Exh. 2.

8. On December 7, 2004, the Bureau of Consumer Services issued a decision informing Arnold Odom that he must pay $361.00 within 60 days to restore service.  Tr. 34; PGW Exh. 2.

9. Arnold Odom never provided PGW with the payment required to restore gas service.  Tr. 34.

10. Arnold Odom moved out of the service address in October 2005.  Tr. 9-10.

11. On an unknown date subsequent to October 7, 2004, gas service was turned back on to the service address.  PGW did not authorize restoration of gas service to the service address.  Tr. 11-13.
12. After gas was illegally restored to the service address, the complainant used her gas appliances, including a gas heater, gas oven, gas range, and a gas fireplace.  Tr. 19.

13. On February 20, 2009, while trying to reclaim the gas meter, a PGW worker discovered that the gas service to the service address was on.  The PGW worker left the gas on at the service address, and also left a 72-hour termination notice.  Tr. 35; PGW Exh. 2.

14. On March 6, 2009, a PGW worker returned to the service address and attempted unsuccessfully to reclaim the meter.  The PGW Worker turned the service off at the curb-box with an expander.  Tr. 35-36; PGW Exh. 2.

15. On January 14, 2010, a PGW worker returned to the service address in another unsuccessful attempt to reclaim PGW’s meter.  The PGW worker found the gas on again at the service address and left a 72-hour shut-off notice.  Tr. 36; PGW Exh. 2.

16. On January 20, 2010, a PGW worker returned and turned off the gas to the service address.  PGW Exh. 2.

17. On January 28, 2010, a PGW worker returned to the service address in another unsuccessful attempt to reclaim PGW’s meter.  The worker found the gas off at the curb, but also found that the expander was loose.  Tr. 36; PGW Exh. 2.

18. On February 7, 2010, a PGW worker returned to the service address in another unsuccessful attempt to reclaim PGW’s meter.  Tr. 36-37; PGW Exh. 2.
19. On July 14, 2011, a PGW worker visited the service address on an Unbilled Usage Investigation Order and discovered that the gas was on at the service address.  The worker shut-off the gas with an expander at the curb.  Tr. 37; PGW Exh. 2.

20. On October 21, 2011, a PGW worker successfully reclaimed the meter from the service address.  Tr. 38; PGW Exh. 2.
21. On November 3, 2011, PGW’s meter shop tested the meter removed from the service address and found “no auto read due to dead battery in ERT, red caps were missing also ERT head was remove and put back on, ERT head was tampered with.”  “ERT” stands for Electronic Reading Transmission.”  Tr. 40-41; PGW Exh. 2.
22. PGW used the complainant’s prior actual consumption at the property to estimate her gas usage during the period from July 14, 2007 through July 14, 2011:

	Read date
	Days
	Usage (ccf)

	07/31/2000
	32
	37

	08/28/2000
	28
	32

	09/27/2000
	30
	39

	10/27/2000
	30
	124

	11/29/2000
	33
	284

	12/29/2000
	30
	585

	01/30/2001
	32
	449

	03/01/2001
	30
	417

	03/30/2001
	29
	353

	05/01/2001
	32
	166

	05/31/2001
	30
	43

	06/29/2001
	29
	27

	Total
	365
	2556


PGW calculated 2,556 ccf /12 months = 213 ccf/month, and that 213 ccf/month x 48 months = 10,224 ccf of gas used.  Tr. 41-42, 44-46; PGW Exh. 4.

23. Based on estimated usage of 10,224 ccf over the period of July 14, 2007 through July 14, 2011, PGW determined the complainant’s bill for unauthorized usage was $18,127.66.  Tr. 31, 41; PGW Exh. 4.

24. On November 7, 2011, the complainant contacted PGW to find out how she could have service restored to her home.  PGW Exh. 2.
25. On November 23, 2011, PGW informed the complainant that she would have to pay $18,630.89 ($18,127.66 for unbilled usage from July 14, 2007 through July 14, 2011 + $123.23 turn-on fee + $380.00 deposit) in order to have service restored.  Tr. 41-42; PGW Exh. 2, 4.
26. The complainant lived at the service address between July 14, 2007 and July 14, 2011, was aware that the gas service was on at the service address, and was aware that PGW had not authorized gas service to the service address.  Tr. 9, 11-14.

DISCUSSION
The Public Utility Code, 66 Pa.C.S.A. § 332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S.A. § 332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa.P.U.C. 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa.P.U.C. 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600, 602 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Public Utility Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

On November 7, 2011, the complainant requested gas service in her name at the service address.  PGW subsequently informed the complainant that she would have to pay $18,630.89 for the unauthorized and unbilled usage that occurred at the service address between July 14, 2007 and July 14, 2011 before service can be authorized in her name.  In this Complaint, the complainant is challenging both her responsibility for, and the amount of, the unbilled service.
Regarding the payment of an outstanding balance at a premises, 66 Pa.C.S.A. § 1407(d) provides that “[a] public utility may also require the payment of any outstanding balance or portion of an outstanding balance if the applicant resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant resided there.”  

Regarding high bill disputes, the Commission in Waldron v. Philadelphia Electric Co., 54 Pa.PUC. 98 (1980), outlined the guidelines for the burden of proof in such a case.  In order to determine whether a complainant has established a prima facie case where there are claims of unusually high bills, this Commission has declared that certain factors must be considered.  While the accuracy of the meter is an important factor in resolving a billing dispute, it is not the sole criterion.  Id. at 100.  A complainant may establish a prima facie case by showing that: (1) the disputed bill was abnormally high when compared to prior usage patterns; and (2) his/her pattern of usage had not changed.  Id.  In looking at these criteria, one may consider the billing history of the account, any change in the number of occupants residing in the household, the potential for energy utilization, and any other relevant facts or circumstances that come to light during the proceeding.  Replogle v. Pennsylvania Electric Co., 54 Pa. P.U.C. 528 (1980); Bennett v. The Peoples Natural Gas Co., LLC, Docket No. C-2009-2122979 (Commission Opinion and Order entered October 13, 2010); Thomas v. PECO Energy Co., Docket No. C-2010-2187197 (Commission Opinion and Order entered November 15, 2011).  In this way, a complainant may prove entitlement to relief by wholly circumstantial evidence, rather than by direct evidence of some utility misfeasance.  Milkie v. Pennsylvania Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001).
During the hearing, the complainant admitted; that PGW shut off the gas service to the service address in 2004; that PGW never authorized service to be turned back on at the service address; that she has lived at the service address for 22 years, including the period between July 14, 2007 and July 14, 2011; that the gas service was on during this period; and that she used the gas service.  Pursuant to 66 Pa.C.S.A. § 1407(d), PGW correctly determined the complainant is responsible to pay the outstanding balance for unauthorized gas service that accrued between July 14, 2007 and July 14, 2011 before service may be authorized in her name.

Even with these admissions, the complainant challenged the amount that PGW is demanding she pay before it will restore service to her home.  However, the complainant was unable to demonstrate that PGW incorrectly calculated her bill.  The complainant testified that the bill must be wrong because it is significantly higher than what she paid for gas when it was properly on.  However, PGW based its estimated bill on the complainant’s actual consumption for the period July 31, 2000 through June 29, 2001.  Not only is this method reasonable, PGW had no alternative since the meter at the service address was tampered with, preventing PGW from issuing the complainant a bill based on her actual usage for the period.
The complainant also argued that the bill must be wrong since her gas was off for the previous few winters.  However, I do not find her to be credible since she knowingly engaged in unauthorized usage for such a prolonged period of time.  
Clearly, the record supports the conclusion that the complainant engaged in unauthorized usage of gas service between July 14, 2007 and July 14, 2011, that PGW properly estimated her bill for this period, and that she must pay this bill before service may be authorized in her name.  Since the complainant failed to meet her burden of proving that she is not responsible for the bill for unauthorized service, or that the balance is incorrect, her Complaint must be denied. 
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to and subject matter of this proceeding.

2. Pursuant to 66 Pa. C.S.A. § 332(a), the burden of proof in this proceeding is upon the complainant.

3. A public utility may require the payment of any outstanding balance or portion of an outstanding balance if the applicant resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant resided there.  66 Pa.C.S.A. § 1407(d).
4. The complainant failed to sustain her burden of proving that she is not responsible for the bill for unauthorized gas service at the service address.

5. The complainant failed to sustain her burden of proving that the respondent billed her incorrectly for the unauthorized gas service.
ORDER



THEREFORE, 



IT IS ORDERED:

1. That the Complaint of Frances Odom against Philadelphia Gas Works at Docket No. F-2012-2284230 is denied; and
2.
That the record at Docket No. F-2012-2284230 be marked closed.
Date:
August 15, 2012
___________________________________



Christopher P. Pell


Administrative Law Judge
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