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BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Recommended Decision of Administrative Law Judge (ALJ) Susan D. Colwell, issued on June 20, 2012.  Also before us are the Exceptions of PPL Electric Utilities Corporation (Company or PPL), the Bureau of Investigation and Enforcement (I&E) and the Office of Consumer Advocate (OCA) filed on July 10, 2012.  Replies to Exceptions were filed by the OCA and PPL on July 20, 2012. 

[bookmark: _Toc333991287]I.  History of the Proceeding

		On September 26, 2011, PPL filed Supplement No. 110 to Tariff-Electric Pa. P.U.C. No. 201 (Filing) containing proposed changes in rates, rules, and regulations to implement a new Time-of-Use (TOU) program for its Residential and Small Commercial and Industrial (C&I) customer classes.  R.D. at 1.  On December 6, 2011, PPL filed Supplement No. 112 to Tariff-Electric Pa. P.U.C. No. 201.  Supplement No. 112 implements the Commission’s November 10, 2011 Order suspending the proposed rates until September 1, 2012.

		The Filing was in response to the Commission Order entered on August 25, 2011, at Docket No. M-2011-2258733, which directed the Company to submit a revised TOU plan within thirty days, and directed that the Company’s currently effective TOU rates remain in effect for up to a six-month period.  R.D. at 1-2.

		On October 18, 2011, the OCA filed a Formal Complaint at Docket No. C‑2011‑2267808, and the Office of Small Business Advocate (OSBA) filed a Formal Complaint at Docket No. C-2011-2268983.  PPL filed its Answers to the OCA’s Complaint on October 31, 2011, and to the OSBA’s Complaint on November 7, 2011.  R.D. at 2.  
		Petitions to Intervene were filed on October 5, 2011, by Dominion Retail, Inc. d/b/a Dominion Energy Solutions (DR); on October 21, 2011, by Eric Joseph Epstein (Mr. Epstein); and on October 27, 2011, by the Sustainable Energy Fund of Central Eastern Pennsylvania (SEF).  I&E filed its Notice of Appearance on October 12, 2011.  Each Petition to Intervene was granted without opposition.  Id.

		By Notice issued on November 28, 2011, a prehearing conference was scheduled for December 9, 2011.  The evidentiary hearing was held on February 22, 2012, and testimony was accepted into the record.  Id.

		A transcript of 150 pages was created, and was filed on February 27, 2012.  The Parties filed Main and Reply Briefs.  Upon receipt of the Reply Briefs on April 11, 2012, the record closed.  Id. at 3.

		As noted, ALJ Colwell’s Recommended Decision was issued on June 20, 2012.  The ALJ made twenty-four Findings of Fact and reached twelve Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

		Exceptions to the ALJ’s Recommended Decision were filed by PPL, I&E and the OCA on July 10, 2012.  Replies to Exceptions were filed by the OCA and PPL on July 20, 2012. 



[bookmark: _Toc333991288]II. Discussion

[bookmark: _Toc333991289]A.	Burden of Proof

		Section 1301 of the Public Utility Code, 66 Pa. C.S. § 1301, provides that  every rate made, demanded, or received by any public utility, or by any two or more public utilities jointly, shall be just and reasonable, and in conformity with regulations or orders of the Commission.  Id. at 7. 

		While the burden of proof remains with the public utility throughout the rate proceeding, the Commission has stated that where a party proposes an adjustment to a ratemaking claim of a utility, the proposing party bears the burden of presenting some evidence or analysis tending to demonstrate the reasonableness of the adjustment.  Pa. PUC v. Aqua Pennsylvania, Inc., Docket No. R-00072711 (Order entered July 17, 2008).  After the utility establishes a prima facie case the burden of going forward or the burden of persuasion shifts to the other Parties to rebut the prima facie case.  Pa. PUC v. Philadelphia Gas Works, Docket No. R-00061931 (Order entered September 28, 2007) at 12.

		Section 332(a) of the Code, 66 Pa. C.S. §332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is well-established that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).

		The burden of proof is comprised of two distinct burdens:  the burden of production and the burden of persuasion.  The burden of production tells the adjudicator which party must come forward with evidence to support a particular proposition.  See In re Loudenslager’s Estate, 430 Pa. 33, 240 A.2d 477, 482 (1968).  The burden of persuasion determines which party must produce sufficient evidence to convince a judge that a fact has been established, and it never leaves the party on whom it is originally cast.  Reidel v. County of Allegheny, 633 A.2d 1325, 1329 fn. 11 (Pa. Cmwlth. 1993).

		Therefore, the Company has the burden of proving that its proposed TOU Filing is just and reasonable, and any Party contesting it has the burden of persuading the Commission that the filing is not just and reasonable.

[bookmark: _Toc333991290]B.	History of PPL’s TOU Programs

		PPL’s initial TOU program (Supplement No. 71) was filed on July 31, 2009, and approved by the Commission on March 9, 2010.  Pa. PUC v. PPL Electric Utilities Corporation, Docket No. R-2009-2122718 (Order entered March 9, 2010)(2010 TOU Order).  The TOU rate was based upon the price to compare (PTC).  It exceeded the PTC during on-peak hours and was lower than the PTC during off-peak hours.  TOU power supplies were procured through the Default Service Plan (DSP) and were reconciled with other DSP costs and recoveries via PPL’s Generation Supply Charge (GSC).  PPL St. 1 at 4; PPL M.B. at 13; R.D. at 9-10.

		PPL’s second TOU program (Supplement No. 94) implemented changes to the initial TOU program by, inter alia, using spot market purchases under the DSP for TOU supply; establishing TOU rates based upon quotes on forward contracts for on-peak and off-peak wholesale energy within the PPL zone and the historical variation in PJM prices, adjusted to reflect capacity costs, ancillary services, administrative costs, alternative energy credits, gross receipts, taxes and losses.  PPL did not change the on-peak and off-peak hours and continued to operate the program within its DSP.  PPL Electric Utilities Corporation Supplement No. 94 to Tariff Electric – Pa. P.U.C. No. 201-Time of Use Rates, Docket No. R-2010-2201138 (Order entered December 2, 2010); R.D. at 10-11.

		The first Application Period for Supplement No. 94 ran from January 1, 2011 through May 31, 2011.  During this period both the on-peak and off-peak TOU rates were lower than the fixed price default service rate, meaning that customers could switch to TOU rates and save money without adjusting their usage.  As of May 2011, approximately 21,000 customers had switched to the TOU program.  PPL St. 1-R at 7; PPL M.B. at 15; R.D. at 11.

		The second Application Period for Supplement No. 94 ran from June 1, 2011 through August 31, 2011.  During this period, both the on-peak and off-peak TOU rates were higher than the fixed price default service rate.  PPL Exh. 1 at 2; PPL M.B. at 15.  With no advantage to customers, most dropped the TOU rate option and returned to fixed rate default service.  At the time of the hearing, the number of customers being served on the TOU schedule was approximately 3,200.  N.T. at 27; PPL M.B. at 14; R.D. at 11.

		PPL realized a substantial undercollection[footnoteRef:2] for its TOU program for the January 1, 2011 through May 31, 2011 application period.  PPL reported that the size of the undercollection and the reduced size of the customer base would have resulted in rates of approximately four times the fixed price default service rate.  As such, the Commission granted the Company’s request to: suspend the TOU rates that would have become effective on September 1, 2011; maintain the TOU rates in effect at that time; and allow the Company to submit a revised TOU program within thirty days.  See Docket No. M-2011-2258733 (Order entered August 25, 2011).  R.D. at 11.   [2: 		The residential class undercollection is approximately $1.9 million while the small C&I undercollection is approximately $8,000.  PPL St. No 1 at 8. ] 

		Pursuant to that Order, PPL filed its third TOU program (Supplement No. 110) proposing the following changes to the second TOU program: on-peak and off-peak hours were changed to be consistent throughout the year rather than seasonal; TOU rates were based upon the PTC with an added premium for on-peak hours and a discount for off-peak hours.  PPL St. 2 at 10; R.D. at 12.

		The advantage to the Company under Supplement No. 110 is that the under and over collection of default service costs will not vary with the enrollment in the TOU program because the TOU rates are tied to the default service rate.  OCA St. 1 at 4; R.D. at 12.  In addition, for reconciliation purposes, the Company will treat all TOU services as though they were billed at straight default service rates.  PPL St. 1 at 7; R.D. at 12.

		An evidentiary hearing was thereafter held on February 22, 2012.  Subsequent to the close of the record, the ALJ issued her Recommended Decision in which she denied the Company’s request to implement Supplement No. 110.  As noted, PPL, I&E, and the OCA filed Exceptions.  PPL and the OCA filed Reply Exceptions.

		Before we address the merits of the Exceptions to the Recommended Decision, we note, as a preliminary matter, that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that the Commission is not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

[bookmark: _Toc333991291]C.	Legal Standard for TOU Programs

		A default service provider is required to submit to the Commission for approval or modification, one or more proposed TOU and real-time pricing plans.  The provider shall offer the TOU rates and real-time price plan to all customers that have been provided with smart meter technology.  66 Pa. C.S. § 2807(f)(5); R.D. at 8.
(5)  By January 1, 2010, or at the end of the applicable generation rate cap period, whichever is later, a default service provider shall submit to the commission one or more proposed time-of-use rates and real-time price plans. The commission shall approve or modify the time-of-use rates and real-time price plan within six months of submittal. The default service provider shall offer the time-of-use rates and real-time price plan to all customers that have been provided with smart meter technology under paragraph (2)(iii). Residential or commercial customers may elect to participate in time-of-use rates or real-time pricing. The default service provider shall submit an annual report to the price programs and the efficacy of the programs in affecting energy demand and consumption and the effect on wholesale market prices.

66 Pa. C.S. § 2807(f)(5)

		Section 2807(g) of the Act provides the following definition:
(g) Definition.--As used in this section, the term "smart meter technology" means technology, including metering technology and network communications technology capable of bidirectional communication, that records electricity usage on at least an hourly basis, including related electric distribution system upgrades to enable the technology. The technology shall provide customers with direct access to and use of price and consumption information. The technology shall also:
(1)  Directly provide customers with information on their hourly consumption.
(2)  Enable time-of-use rates and real-time price programs.
(3)  Effectively support the automatic control of the customer's electricity consumption by one or more of the following as selected by the customer:
(i)  the customer;
(ii)  the customer's utility; or
(iii)  a third party engaged by the customer or the customer's utility.

66 Pa. C.S. § 2807(g)


[bookmark: _Toc333991292]D.	Peak and Off-Peak Hours

[bookmark: _Toc333991293]		1.	Positions of the Parties

		PPL’s proposal is to change from two seasonal peaks, summer and non-summer, to a constant peak time period of 12:00 p.m. to 7:00 p.m. for the residential class and from 7:00 a.m. to 7:00 p.m. for the small commercial and industrial class, year round. PPL St. 2 at 10.  

		PPL’s current TOU Peak Hours are:

	Rate Schedule
	Non-Summer
	Summer

	RS
	5:00 PM to 7:00 PM
	1:00 PM to 6:00 PM

	RTS(R)
	5:00 PM to 9:00 PM
	1:00 PM to 6:00 PM

	GS-1, GS-3(<500kW), GH-1 (R), GH-2 (R), and IS-1 (R)
	7:00 AM to 7:00 PM
	7:00 AM to 7:00 PM



See Supplement 116 to Electric Pa. P.U.C. No. 201, Seventh Revised Page No. 19Z.5C.

		PPL explained that its proposal was designed around the applicable fixed price default service rate so that the TOU on-peak rate is higher, and the TOU off-peak rate is lower, than the fixed price default service rate.  PPL’s proposed TOU default service program adds a premium during on-peak periods and provides a discount during off-peak periods.  PPL asserted that this methodology will maintain the appropriate relationship between variable TOU rates and fixed price default service rates, and should provide the appropriate incentive for customers to shift load from on-peak to off-peak periods.  PPL St. 2 at 7; R.D. at 13.

		PPL further explained that in deciding upon the on-peak proposed periods, it evaluated: (1) the level of premium or discount applied to the PTC designed to encourage load shifting or conservation; (2) a reasonable time frame to encourage participation in the TOU program; and (3) how to frame the summer and winter peak load time periods.  PPL St. 2 at 8; R.D. at 13-14.

		The OCA and the OSBA recommended that PPL adopt different peak periods for summer and non-summer.  OCA St. 1 at 6; OSBA St. 1 at 18; R.D. at 14.  The OCA argued that a TOU program should be designed to reflect time periods when energy costs are highest during the course of a day.  This would shift usage away from high cost periods, aiding the goal of reducing average energy costs.  OCA M.B. at 9; R.D. at 14.  Based upon its analysis, the OCA determined that, in the summer, the highest peak loads occur between 11:00 a.m. and 7:00 p.m., and accordingly, recommended those hours for the summer peak.  OCA St. 1 at 6; OCA M.B. at 10; R.D. at 14.  Further, the OCA recommended that the non-summer peak should be 5:00 p.m. to 9:00 p.m.  According to the OCA, these high usage times are so different that using two different peaks is justified.  OCA Stmt. 1 at 10; R.D. at 14.  The OCA argued that a two-peak system should not be overly complicated for customers who should be able to understand that heating and air conditioning will be used at different hours.  OCA M.B. at 12; R.D. at 14.

		The OSBA argued that there is no economic reason for establishing different on-peak and off-peak periods for regular residential, residential service – Thermal Storage (RTS) Residential and Small C&I TOU customers.  OSBA St. 1 at 16.  According to the OSBA, variations in hourly energy prices on the wholesale market, as well as generation capacity costs, are based on overall market supply and demand conditions and are not differentiated by rate class; further, both Residential and Small C&I classes participate in the same market.  OSBA St. 1 at 16-17.  Based upon this analysis, the OSBA asserted that the on-peak periods selected by PPL for both Residential and Small C&I TOU service are inconsistent with market price patterns, either on a time-of-day basis or on a seasonal basis.  OSBA M.B. at 7.

		Also, the OSBA was opposed to the temporary program as offered by PPL and submitted that a permanent fix is preferred.  According to the OSBA, PPL’s proposed TOU program would only serve to confuse residential customers, and such confusion should be avoided.  Id. at 8.  Regarding the small C&I class, the OSBA recommended offering Real Time (RT) rates because RT rates match market rates to billing rates and, therefore, are a more effective rate mechanism.  Id.

		In the alternative, the OSBA recommended that PPL’s TOU program be put out for bid to Electric Generation Suppliers[footnoteRef:3] (EGSs), subject to defined on-peak and off-peak periods, as well as certain other criteria.  Id. at 9.  Lastly, the OSBA stated that, in lieu of PPL’s flawed proposal, either of the OSBA’s two alternative proposals should be adopted by the Commission.  Id.  [3: 		A licensed supplier of generation, other than a retail customer’s default service provider.   See 66 Pa. C. S. § 2803 – Definitions.] 


		The SEF argued that that PPL committed a critical error in the design of on‑peak periods.  SEF M.B. at 8.  The SEF stated that, even though the record clearly supports that the Residential and Small C&I classes experience the same economic peaks, PPL proposed different on-peak hours for these two classes based upon their load shapes and not the market in which they both participate.  Id.

		The SEF agreed with the OSBA’s position that the Commission should direct PPL to hire, through a Commission approved RFP, a third party Conservation Service Provider or Wholesale Default Service Provider, to work with stakeholders to create a TOU program that will benefit ratepayers by effectuating the intent of Act 129 to provide the least cost to serve over time.  SEF M.B. at 12; SEF St. 1 at 15. 

		DR argued that PPL’s proposal should be approved as submitted, based on its compliance with 66 Pa. C.S. § 2807(f)(5), and that it has met that standard by proposing a rate structure that is differentiated based upon the time of day that energy is consumed.  DR M.B. at 3; R.D. at 8.  DR further explained that the statute defines a TOU rate as one that reflects costs of serving customers during different time periods, including off-peak and on-peak periods, but not as frequently as hourly.  66 Pa. C.S. § 2806.1(m).  Thus, DR submitted that TOU rates need not actually track market prices, but rather, simply reflect the costs of serving customers during different time periods.  DR M.B. at 4.

[bookmark: _Toc333991294]		2.	The ALJ’s Recommendation

		The ALJ found that PPL’s overall proposal seems to be geared toward discouraging participation while protecting the Company from incurring future undercollections.  Considering PPL’s experience with the rates in effect during the first five months of 2011, its reluctance to propose a bold, attractive, and thus risky program is understandable.  However, according to the ALJ, there is no evidence that PPL sought to develop anything other than a stop-gap program to meet the minimum standards required, that is, a TOU program that offers rates that are differentiated based upon the time of day that the energy is consumed.[footnoteRef:4]  R.D. at 20. [4: 	 	See, for example, the Company's denial of having evaluated its own data or the programs of other utilities or reports in developing this program.  Epstein M.B. at 14.  ] 


		The ALJ further noted that PPL’s proposal would be effective for less than one calendar year and there is another TOU proposal in PPL’s pending (Default Service Program) DSP case.  Petition of PPL Electric Utilities Corporation for approval of a default service program and procurement plan for the period of June 1, 2013 through May 31, 2015, Docket No. P-2012-2302074.  (2013 DSP).  The effectiveness of the proposed TOU program, at issue here, would not be evident until after the litigation of the 2013 DSP case is finished and, therefore the lessons learned will not be available in time to apply them.  What is certain is that the implementation of any new program incurs costs.  For the instant program, those costs would be for minimal or no benefit, considering the length of time that the program would run.  Therefore the ALJ concluded that PPL’s proposed TOU program is not in the public interest and should be denied.  The ALJ encouraged the Parties to take their thoughtful and well-developed positions to the negotiations table in the pending 2013 DSP case to develop the best TOU program possible for the Company’s ratepayers.  R.D. at 20.  

		The ALJ also recommended that PPL request an extension of its existing TOU Program, Tariff Supplement No. 94, so that it remains in effect until the issuance of a final Commission Order in the 2013 DSP proceeding.  Further, the ALJ recommended that PPL be authorized to recover undercollections through its TOU program from all DSP customers, by class, contingent upon a Commission finding on the propriety of those undercollections.  Lastly, the ALJ sustained the Complaints filed by the OCA and the OSBA.

[bookmark: _Toc333991295]		3.	Exceptions
		
		By way of Exception, PPL states its willingness to extend the current TOU program through May 31, 2013, as recommended by the ALJ, with one condition.  PPL seeks permission to recover TOU program undercollections from all default service customers, by class.  PPL Exc. at 3.

		The OCA excepts to the ALJ’s finding that PPL’s existing residential TOU program should be allowed to continue in its current form without modification.  OCA Exc. at 2-3.  The OCA submits that the Commission either should suspend the current residential TOU rate schedule and return the customers to the residential default service rate schedule, or leave the TOU rate schedule in place but set both the on-peak and the off-peak rates at the Residential Service (RS) rate level until such time as new rates are determined for the program beginning June 1, 2013.[footnoteRef:5]  Id. at 4.  The OCA contends that, in the alternative, if the Commission wishes to move forward with a new TOU rate design at this time that the OCA’s proposed rate design for the residential TOU program should be adopted.   Id. at 5-7. [5: 	 	Leaving the residential TOU rate schedule in place but adjusting the on-peak and off-peak rates would mean that customers would not have to re-enter the program on June 1, 2013, when a new rate plan is established for the TOU program.] 


		The OCA further submits that, should the Commission determine that implementing a new program for the period of time between now and June 1, 2013, is not cost-effective, it should not allow the current residential TOU rate design to remain in place because it is harmful to customers, contrary to the goals of the smart metering provisions of Act 129 (Act 129 of 2008, Oct. 15, P.L. 1592, No. 129 (Act 129) 66 Pa. C.S. §§ 2803 et seq.)) and contrary to sound ratemaking principles.  OCA Exc. at 4.

		In its Reply Exceptions, PPL states that both of the OCA’s proposals arguably violate Act 129.  PPL R.Exc. at 2.  PPL is required to offer TOU rates that vary based on the time of day.  Id.  It is PPL’s position that the OCA’s first alternative, to replace the TOU rates with Rate RS until June 1, 2013, would not offer rates that vary by the time of day and, therefore, would appear to violate Act 129.  Id. at 6.  Further, according to PPL, the OCA’s second proposal, to suspend the current TOU rate schedule and return customers to Rate RS until a new program is approved, also appears to violate Act 129 because it would prevent PPL from offering TOU rates, in any form, to residential customers.  Id.  

		PPL notes that the Commission does not need to decide whether the OCA’s proposals violate Act 129, but simply should reject them because they were raised for the first time in Exceptions.  See Pa. PUC v. Columbia Gas of Pa., Docket No. R-2009-2093219, 2009 Pa. PUC LEXIS 1843 (Order entered September 24, 2009); Pa. PUC v. Pennsylvania Power and Light Company, 57 Pa. P.U.C. 559, 596-597 (Order entered August 19, 1983).  Id.  Thus, PPL’s position is that the Commission should not adopt the OCA’s alternative proposals because they were improperly raised for the first time in Exceptions, and appear to be contrary to Act 129.  Id. 

		In its Reply Exceptions, the OCA submits that the ALJ’s recommendation to delay the implementation of a new TOU program until June 1, 2013, and allow the existing program to continue without change should not be adopted.  OCA Exc. at 3; OCA R.Exc. at 2.  While the OCA does not restate all of the arguments put forward in its Exceptions, it notes that continuing the existing TOU program would subject the approximately 3,300 customers remaining on the TOU rate option to further harm even as these customers are seeking ways to reduce their energy bills through changes in their energy usage.  Id.; OCA Exc. at 3-4; OCA M.B. at 6-19; OCA R.B. at 2-8.  The OCA asserts that allowing this to occur would be contrary to the goals of the smart metering provisions of Act 129 as well as contrary to sound ratemaking principles.  OCA R.Exc. at 2.  For these reasons it is the OCA’s position that, if the Commission determines that implementing a new program is not cost-effective between now and June 1, 2013, it should not allow the residential TOU rates to remain in place at their current levels.

[bookmark: _Toc333991296]		4.	Disposition

		On this issue, we agree with the ALJ’s recommendation to permit PPL’s current TOU program and current rates to remain in effect until June 1, 2013, which coincides with the effective date of PPL’s pending DSP proceeding.  This will provide current TOU program customers with some rate and program stability and could serve to lower the current TOU program undercollection.  We also support the ALJ’s recommendation to allow recovery of the undercollection from all default service customers by class, thus we grant PPL’s exception.  Based upon the record of this proceeding we agree with PPL that the OCA’s proposals appear to be in conflict with the Act and therefore do not consider them to be viable alternatives.  Based upon the above discussion we shall deny the OCA’s first Exception.


[bookmark: _Toc333991297]E.	TOU Rate Premium/Discount 
	
[bookmark: _Toc333991298]		1.	Positions of the Parties

		PPL argued that any reasonable TOU plan must be designed around the applicable fixed price default service rate so that the TOU on-peak rate is higher than the fixed price default service rate and the TOU off-peak rate is lower than the fixed price default service rate.  PPL’s proposed TOU program adds a premium to the fixed price default service rate in on-peak periods and provides a discount from the fixed price default service rate in off-peak periods.  According to PPL, this methodology will maintain the appropriate relationship between TOU rates and fixed price default service rates, and should provide the appropriate incentive for customers to shift load from on-peak to off-peak periods.  PPL St. 2 at 7; R.D. at 13. 

PPL’s Proposal:
	On-Peak	Off-Peak
Residential	premium 20%		discount (5%)
Small C&I	premium 12%		discount (8%)

PPL St. 2 at 11; PPL M.B. at 20.

		The OCA’s position is that PPL’s proposal is not reasonably calculated to attract customers and incent load shifting, because it provides a limited opportunity for customer saving.  In addition, the premium and discount percentages should reflect market conditions during the on and off-peak periods while providing incentives for customers to shift their usage to non-peak hours.  OCA St. 1 at 11; OCA M.B. at 13; R.D. at 15.

	OCA’s Proposal (residential only):

Summer	premium 50%		discount (20%)
Non-summer	premium 25%		discount (4%)

OCA St. 1 at 14; OCA M.B. at 15; R.D. at 16.

		The OCA believes that its plan will reduce “free riders” as well, and can do so without penalties to participating ratepayers.  It contends that the Company’s plan is designed to penalize the customer who signs up for the TOU program but does not shift usage.  OCA St. 1 at 14-15; OCA St. 1-S at 2-4; OCA R.B. at 2; R.D. at 16.  

		The OCA further submitted that the Company’s position on this issue is flawed because PPL will not see any increase in the cost to serve the average customer that selects the TOU program if that customer does not shift load.  OCA St. 1-S at 2-3.  The OCA submitted that PPL should not be permitted to create a level of excess revenues above the costs to serve TOU customers, simply to incent them to shift load to lower peak period.  OCA St. 1-S at 2-3; R.D. at 17.

		The OCA recommended that a revenue neutral methodology be adopted in this proceeding in order to match costs and savings with customer behavior.  OCA R.B. at 5.  Further, it is the OCA’s opinion that the TOU program should reflect actual cost savings but should not introduce costs where they are absent.  Customers should not be required to pay more for generation based on non-cost based considerations.  OCA M.B. at 17; R.D. at 18.

		The SEF argued that it does not oppose TOU pricing mechanisms in theory but that this one should be denied because the Company has failed to analyze the cost effectiveness, has failed to analyze the energy demand reduction, has failed to analyze energy consumption reductions, and has committed a critical error in the design of off-peak periods.  SEF St. 1 at 3; R.D. at 18-19.  The SEF also contended that there is no cost/benefit analysis, no projection of the impact on peak load contribution or total reduction in peak demand by rate schedule, and no analysis on energy demand by rate schedule.  SEF St. 1 at 3-12; R.D. at 19.  As the Company is proposing a new TOU program as part of its pending 2013 DSP case, supra, the SEF recommends evaluation of the Company’s new TOU proposal in the context of that case.  SEF St. 1 at 12; R.D. at 12.

[bookmark: _Toc333991299]		2.	ALJ’s Recommendation

		The ALJ supports the OCA’s position that that a revenue neutral methodology should be adopted in this proceeding in order to match costs and savings with customer behavior.  R.D. at 18.  The ALJ also found that the TOU program should also reflect actual cost savings but should not introduce costs where they are absent and that customers should not be required to pay more for generation based on non-cost based considerations.  Id.

[bookmark: _Toc333991300]		3.	Exceptions

		The OCA submits that the Company’s foundation for a TOU rate structure that uses the default service rate as a base is appropriate, but asserts that the percentage discounts and premiums offered by PPL are not reasonable.  OCA Exc. at 5.  The OCA submits that the proposed filing should be modified so as to encourage greater participation by, and benefits to, residential customers.  Id.

[bookmark: _Toc333991301]		4.	Disposition

		We agree with the ALJ’s position on this issue.  An Electric Distribution Company (EDC) may not implement a program that would introduce costs where they are absent and customers should not be required to pay more for generation based on non-cost based considerations.  Such a program would be inconsistent with basic ratemaking principles.  We also support the SEF’s rationale for not approving the instant proposal, and instead addressing the TOU program within PPL’s ongoing DSP proceeding.  With regard to PPL’s position that any reasonable TOU plan must be designed around the applicable fixed price default service rate, we are not persuaded by the record in this proceeding that PPL’s TOU rates should be a derivation of the DSP rate.  Based upon our prior disposition regarding extension of PPL’s current TOU program until its DSP proceeding is concluded and becomes effective, we shall deny the OCA’s Exception.

[bookmark: _Toc333991302]F.	Recovery of Existing TOU Program Net Undercollections

[bookmark: _Toc333991303]		1.	Positions of the Parties

		The Company has asked for the Commission’s approval to recover the existing TOU program undercollections from all non-shopping customers.  The request was made first in Petition of PPL Electric Utility Corporation  for Approval to Implement a Reconciliation Rider for Default Service Supply, at Docket No. P-2011-2256365, (CTR Proceeding).  R.D. at 20.  By Order entered July 19, 2012, at Docket No. P-2011-2256365, the Commission deferred the issue of whether the Residential and Small C&I TOU Program net undercollections were reasonably incurred to the instant proceeding.  July 19, 2012 Order at 51.  

		DR argued that there is no basis in the record to support PPL’s recovery of prior period balances.  In any case, DR argued that it is inappropriate to recover previously unrecovered TOU costs from present-day shopping customers.  DR M.B. at 5; R.D. at 21.  

		The OCA argued that establishing recovery of the prior over/undercollections would be premature, as the Commission had not ruled on PPL’s CTR Proceeding at Docket No. P-2011-2256365.  OCA M.B. at 19; R.D. at 21.  Going forward, however, the OCA agreed with PPL’s proposal to include the TOU over and undercollections in the appropriate rate schedule reconciliations.  OCA M.B. at 18-19; R.D. at 22.

		The OSBA generally supports recovering variances from the customers who caused those variances; however, the circumstances surrounding the present TOU undercollection do not permit it here as most customers who were served by the TOU program when the undercollection occurred are no longer served by the TOU rate.  Therefore, in the present circumstances, the OSBA did not oppose socializing the variances within the respective rate class default service groups.  OSBA M.B. at 7-8; R.D. at 22.

		I&E argued that PPL has not demonstrated, with substantial evidence, that its TOU program contains all the necessary regulatory characteristics to be considered default service.  I&E M.B. at 9.  I&E maintained that classic default service is represented by the Company’s fixed rate option.  Id.  As such, reasonable costs associated with the fixed rate default service program only are eligible for recovery on a full and current basis.  Id.  I&E further explained that, since PPL has not met the evidentiary standard in support of the characterization of the TOU program as default service, any revenue discrepancies are at risk.  Thus, since the undercollection sought by PPL is the result of its ill designed TOU program, recovery should be denied.  Id. at 10.

[bookmark: _Toc333991304]		2.	ALJ’s Recommendation

		The ALJ found the reasoning offered by PPL to be persuasive and recommended its adoption here.  R.D. at 22.  PPL’s proposed reconciliation methodology, including recovering existing undercollections from all default service customers in the respective service groups, is reasonable because all customers benefit from TOU rates over time.  Id. at 23.  Shifting energy use from on-peak periods to off-peak periods ultimately will reduce the cost of energy for all customers.  Id.  That reduction in the cost of energy should be reflected in a lower default service rate for all non-shopping customers because customer load shapes will reflect lower usage during on-peak periods.  Id.  It is important to remember that all Residential and Small C&I customers have the option of participating in the TOU default rate option, which has the potential to lower their costs immediately.  Id.  

[bookmark: _Toc333991305]		3.	Exceptions

		The OCA submits that it is inappropriate to consider PPL’s request for recovery of this historic undercollection in this proceeding.  However, the OCA continues to recommend that the recovery of this historic undercollection be collected from a broad customer base due to the unique nature of this situation.  The OCA stated in the CTR Proceeding that PPL should be permitted to recover this extraordinary, historical undercollection, but in no case would it be reasonable to collect these substantial costs from just a few thousand remaining TOU customers.  OCA Exc. at 9-10.

		I&E argues that the ALJ erred in finding that PPL’s deficiency in revenue should be recovered from all default service customers.  I&E Exc. at 8.  I&E excepts to this ALJ recommendation because it exonerates PPL from the results of a flawed program and places the burden on innocent ratepayers.  Id.  Further, I&E maintains that this is not sound regulatory policy and should be denied.  Id.

		In Reply, PPL states that contrary to I&E’s assertions, the issue of whether a TOU rate option is a default service option is a matter of statutory interpretation rather than an issue of substantial evidence.  PPL R.Exc at 11.
		PPL, as a default service provider, is required to offer a TOU program under Act No. 129, which provides, in pertinent part, as follows:

By January 1, 2010, or at the end of the applicable generation rate cap period, whichever is later, a default service provider shall submit to the commission one or more proposed time-of-use rates and real-time price plans. . . . The default service provider shall offer the time-of-use rates and real-time price plan to all customers that have been provided with smart meter technology. . . . Residential or commercial customers may elect to participate in time-of-use rates or real-time pricing.  The default service provider shall submit an annual report to the price programs and the efficacy of the programs in affecting energy demand and consumption and the effect on wholesale market prices.

PPL M.B. at 36; 66 Pa. C.S. § 2807(f)(5) (emphasis added).  

		Under Act 129, a TOU program is a default service option that is provided by a default service provider.  The Commission recently confirmed that default service under 66 Pa. C.S. § 2807(f)(5) is only provided by a default service provider, and is not a transmission or distribution rate option provided by an EDC.  Petition of PECO Energy Company for Approval of Its Initial Dynamic Pricing and Customer Acceptance Plan, Docket No. M-2009-2123944, 2011 Pa. P.U.C. LEXIS 5 (Order entered April 15, 2011 at 20-21).

		PPL asserts that I&E’s argument is inconsistent with the Code.  Under the Code, a default service provider provides generation service to customers who:

(1)	contract for electric power, including energy and capacity, and the chosen electric generation supplier does not supply the service, or
(2)	do not choose an alternative generation supplier.

PPL M.B. at 37; 66 Pa. C.S. § 2803 (emphasis supplied).
		Therefore, PPL’s position is that under the Code, the relevant factor is not whether the customer chooses the TOU rate option, but whether the customer chooses an EGS.  If the customer does not choose an EGS, the customer is taking default service.  Id.

[bookmark: _Toc333991306]		4.	Disposition

		The resolution of whether a TOU program is a default service offering is pivotal in deciding the customer base from which the historic undercollections may be recovered.  66 Pa. C.S. § 2807(f)(5) states in part:

 . . . a default service provider shall submit to the commission one or more proposed time-of-use rates and real-time price plans. . . . The default service provider shall offer the time-of-use rates and real-time price plan to all customers that have been provided with smart meter technology. 

		The statute clearly states that, unless a customer switches to an EGS for its generation supply, the default service provider is required to provide service to that customer, as a default service customer.  The nature of default service is not limited by the statute.  Further, the statute requires a default service provider, such as PPL, to offer to its non-shopping, or default service customers, a TOU program.  Thus, based upon the language in the statute, we agree with PPL’s position that the TOU program is a form of default service.  Accordingly, we shall grant PPL’s request to recover undercollected TOU program costs by spreading these costs over all default service customer billings.  Based on the record developed herein and the clear language of the statute, PPL’s request is granted and the Exceptions of I&E on this issue are denied.  Further, the OCA’s Exceptions are denied, in part, and granted, in part, consistent with this Opinion and Order.  Before concluding this issue, we note that the ALJ recommended an audit of PPL’s prior net undercollected TOU costs before recovery may begin.  R.D. at 25-26.  We similarly will direct that the Bureau of Audits review PPL’s undercollection to determine the accuracy of the amount claimed and the consistency of PPL’s accounting methodology with Commission directives.  Following certification by the Commission’s Bureau of Audits that the amount of the net undercollection claimed is correct, the accounting method used is consistent with Commission directives and the allocation among rate classes is appropriate, PPL may begin recovery of its TOU undercollection.

[bookmark: _Toc333991307]III. Conclusion

		Consistent with the discussion, supra, and based upon our review of the record before us, we shall grant the Exceptions of the various Parties, in part, and deny them, in part, and adopt the ALJ’s Recommended Decision to the extent it is consistent with this Opinion and Order.  In making this determination, we conclude that Supplement No. 110 to Tariff-Electric Pa. P.U.C. No. 201, which contains proposed changes in rates, rules, and regulations to implement a new TOU program for PPL’s Residential and Small C&I customers is not in the public interest, and as such, we shall not permit it to become effective; THEREFORE,

		IT IS ORDERD:

		1.	That the Exceptions filed by PPL Electric Utilities Corporation, seeking clarification of the Administrative Law Judge’s Recommended Decision, are granted consistent with this Opinion and Order.

		2.	That the Exceptions filed by the Office of Consumer Advocate are granted, in part, and denied, in part, consistent with this Opinion and Order.

		3.	That the Exceptions filed by the Bureau of Investigation and Enforcement are denied, consistent with this Opinion and Order.

		4.	That the request of PPL Electric Utilities Corporation to implement Supplement No. 110 to the Company’s Tariff-Electric Pa. P.U.C. No. 201, which was filed on September 26, 2011, is denied, and Supplement No. 110 to the Company’s Tariff-Electric Pa. P.U.C. No. 201 is not permitted to go into effect.

		5.	That PPL Electric Utilities Corporation shall file an extension to its existing Time of Use Program to extend its application until the issuance of the final Commission Order in Petition of PPL Electric Utilities Corporation for Approval of a Default Service Program and Procurement Plan for the Period June 1, 2013 through May 31, 2015, at Docket No. P-2012-2302074.  

		6.	That the Complaint filed by the Office of Consumer Advocate at Docket No. C-2011-2267808, is dismissed.

		7.	That the Complaint filed by the Office of Small Business Advocate at Docket No. C-2011-2268983, is dismissed.

		8.	That the matter of whether the amount of the net undercollection claimed for recovery from default service customers on a class basis is correct and the accounting method used is consistent with all prior Commission directives is referred to the Commission’s Bureau of Audits for the appropriate determination consistent with this Opinion and Order.

		9.	That PPL Electric Utilities Corporation may recover the net undercollection of its prior period TOU program from all default service customers, by customer class, following certification by the Commission’s Bureau of Audits to the Commission’s Secretary’s Bureau that the amount of the net undercollection claimed is correct and the accounting method used is consistent with Commission directives.

		10.	That following certification by the Commission’s Bureau of Audits that the amount of the net undercollection claimed is correct, the accounting method used is consistent with Commission directives and PPL has received Commission approval of a tariff supplement, to be effective upon one day’s notice, to commence collection of the net undercollection, this record shall be marked closed.

[image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)
ORDER ADOPTED:  August 30, 2012
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