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Kat Lyons									     C-2011-2238862

	v.

Pennsylvania Electric Company


OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Pennsylvania Electric Company (Penelec), on April 4, 2012, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) John H. Corbett, Jr., issued on March 15, 2012.  No Replies to Exceptions were filed.  For the reasons stated below, we shall grant the Exceptions, in part, and modify the ALJ’s Initial Decision.

History of the Proceeding

On April 18, 2011, Kat Lyons (Complainant) filed a Formal Complaint (Complaint) alleging that there were incorrect charges on her electric bills and that Penelec’s meter readers incorrectly read her meter.  For relief, she requested that her security deposit be refunded and that she be reimbursed of the overcharges.

On May 23, 2011, Penelec filed an Answer and New Matter to the Complaint (Answer) in which it denied the allegations and requested that the Complaint be dismissed with prejudice.  Penelec averred that the Complainant’s meter was operating correctly, that the meter was read correctly by its personnel, and that the meter readings were reflected properly in bills rendered to the Complainant.  Answer at 2.  The Complainant did not reply to the New Matter.

The Telephonic Hearing in this matter was held on November 1, 2011.  However it was continued due to the Complainant’s illness and a further telephonic hearing was convened on December 22, 2011.  The Complainant appeared pro se and testified on her own behalf.  Penelec was represented by counsel and introduced eight exhibits.

In the Initial Decision, issued March 15, 2012, the ALJ sustained the Complaint, in part, and denied it, in part.  I.D. at 10.  As previously noted, Penelec filed Exceptions on April 4, 2012.  No Replies to Exceptions were filed.

Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Company is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Company.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially establish a  prima facie case, the burden of going forward with the evidence, to rebut the evidence of the Complainant, shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof. The Complainant now has to provide some additional evidence to rebut that of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

		While going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pennsylvania Public Utility Commission, 768 A.2d 1217 (Pa. Cmwlth. 2001).  The Complainant, as the party seeking relief, has the burden of proof.  In this dispute, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.

ALJ Corbett made twenty-four Findings of Fact and reached three Conclusions of Law.  I.D. at 2-5, 9-10.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication. 

		We note that any issue or Exception that we do not specifically delineate has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 
(Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

The Complainant disputes the bills for her electric service in January, February and March 2011 as being too high.  She states she was billed for 686 kWh in January 2011, 166 kWh in February 2011, and 420 kWh in March 2011.  She claims that her January, February and March 2011 bills were excessively higher than her later bills for April, May, June, July and August 2011.  Tr. 16-17.

Penelec removed the Complainant’s electric meter on August 23, 2011, and tested it on August 30, 2011.  The meter was 99.43% accurate on full load, 98.74% accurate on light load, and it had a weighted average of 99.29% accuracy.  Tr. 34-37.  These test results comport with Commission regulations pertaining to electric meter accuracy, since they are within ±2% of 100% accuracy.  52 Pa. Code §§57.20 & 57.24.

In this case, the Complainant is a relatively new customer of this utility.  She began receiving electric service from Penelec on December 14, 2010.  Tr. 46; Penelec Exh. 5.  Because she is a new customer, the Complainant does not yet have a clearly defined pattern of usage.  She lives alone in a first floor apartment in a frame house.  The apartment consists of an open living room-dining room-kitchen area, and a bedroom and bathroom.  Tr. 13.  For electrical appliances, the Complainant has a kitchen stove, refrigerator, microwave oven, computer, and radio, but no television.  Tr. 14-15.  She uses gas heated radiators in her apartment.  Tr. 14.  She has a portable electric space heater, which, during a conversation with a Penelec customer service representative on January 25, 2011, the Complainant admitted using.  However, she later denied using the space heater, saying that it is for emergency use only.  Tr. 17-18, 60-61, 65.

Based on the information the Complainant supplied about her electrical appliances to the customer service representative, Penelec concluded that the Complainant had the potential to use between 504 and 616 kWh per 30‑day month Tr. 56-62; Penelec Exhs. 6-7.

From this information, the Complainant had the potential to use 637 kWh during a 31-day period.[footnoteRef:1]  Since the January 14, 2011 bill was for 686 kWh during a 31‑day period this bill exceeded Penelec’s estimated potential for consumption by 49 kWh or 7%.[footnoteRef:2]  From this, the ALJ concluded that the Complainant had sustained her burden of proving this bill was excessive by 7% and directed Penelec to adjust the Complainant’s January 14, 2011, electric bill by 7% and issue the necessary credit.  I.D. at 8.  Penelec, in its Exceptions, references its testimony at hearing that the use of a space heater during that period “definitely justified that usage.”  Tr. 60.    [1:  	616 kWh ÷ 30 = 20.53 kWh per day.  616 kWh + 21 kWh (rounded off) = 637 kWh per 31 days.]  [2:  	686 kWh – 637 kWh = 49 kWh.  49 kWh ÷ 686 kWh = 0.07 or 7%.] 


In Penelec’s Exceptions, it avers that the ALJ erred in applying Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980) when he concluded that the Complainant met her burden of proof that the January 2011 electric bill was excessive by 7%.  Exc. at 6.  Penelec states that, in this case, because there is a lack of any prior billing/usage history, the Complainant could not as a matter of fact demonstrate that any electric bills rendered during January, February and March 2011, were excessively high compared to prior usage.  The ALJ was left to simply consider the Complainant’s subjective assessment that bills were high or low.  Exc. at 6-7.

Penelec states that since the meter tested accurate, the bills rendered to the Complainant for electric service were calculated in accordance with Penelec’s Commission-approved retail electric tariff, and the Complainant could not provide any evidence that any bills issued during January, February or March 2011 were excessive based on prior usage, the ALJ should not have shifted the burden of going forward to Penelec under Waldron.  Exc. at 7.

The burden of proof for “high bill” complaints has been explained in Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980), and its progeny.  In Waldron, we adopted the Michigan Public Service Commission’s (PSC’s) policy annunciated in Hallifax v. O & A Electric Co-Op, Case No. U-5825, May 1979, which stated that, while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion as to whether a Complainant has met the prima facie case.  We stated that we will also consider the following factors: the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.   Waldron at 100.

Also, in a recent Pennsylvania proceeding, we clarified the application of Waldron in a “high bill” complaint of a new customer that does not have the relevant prior usage information contemplated by Waldron.  We clarified Waldron as follows:

[T]he Waldron Rule allows a complainant to establish a prima facie case in a “high bill” complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high.  In evaluating a “high bill” complaint, the Commission may consider such evidence as “the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.”

Nehemiah B. Thomas v. PECO Energy Company, Docket No. C-2010-2187197, at 5 (Order entered November 15, 2011). 

In the instant case, for the reasons set forth at page 8 of the I.D., we believe that the Complainant made a prima facie showing that her January 14, 2011 bill was unreasonably high.  Even though the Complainant met her prima facie case, however, Penelec provided sufficient evidence to rebut that case.  This evidence includes uncontroverted testimony that Complainant’s electric meter was tested and found to be registering electric usage accurately.  Tr. 34-37; Penelec Ex. 4.  This evidence also includes credible testimony that the use of a space heater during the December-January period in question “definitely justified” the Complainant’s electric usage during that time.  Tr. 60.   

Therefore, we conclude that the Complainant has failed to carry her burden of proving that: (1) there were incorrect charges on her electric bills; and (2) Penelec’s meter readers incorrectly read her meter.


Conclusion

		Based on the above discussion, we shall grant Penelec’s Exceptions, in part, and modify the ALJ’s Initial Decision, which grants, in part, and denies, in part, the Complaint; THEREFORE, 

IT IS ORDERED:

		1.	That the Exceptions of the Pennsylvania Electric Company to the Initial Decision of Administrative Law Judge John H. Corbett, Jr. are granted, in part.

2.	That the Formal Complaint of Kat Lyons against Pennsylvania Electric Company at Docket No. C-2011-2238862 is dismissed.

3.	 That the Initial Decision of Administrative Law Judge 
John H. Corbett, Jr., issued March 15, 2012, is modified, consistent with this Opinion and Order.


		4.	That the proceeding docketed at C-2011-2238862 shall be marked closed.

							BY THE COMMISSION,
[bookmark: _GoBack][image: ]



							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED:  August 30, 2012 

ORDER ENTERED:  August 31, 2012
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