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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Yasmin Bhatti (Complainant), filed on May 14, 2012, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Katrina L. Dunderdale, issued on April 27, 2012, in the above-captioned proceeding.  PPL Electric Utilities Corporation (PPL) filed Replies to Exceptions on May 18, 2012.[footnoteRef:1]  For the reasons set forth herein, we shall deny the Complainant’s Exceptions and adopt ALJ Dunderdale’s Initial Decision, consistent with the discussion in this Opinion and Order.   [1: 	The Complainant filed the Exceptions with the Commission’s Secretary’s Bureau on May 14, 2012; however, the Exceptions did not include a Certificate of Service.  By letter dated May 15, 2012, the Secretary’s Bureau notified all Parties that the Complainant timely filed Exceptions, but failed to serve a copy of the Exceptions on all Parties.  May 15, 2012, was then deemed to be the filing date for the Exceptions in order to avoid prejudice to any Party.] 


History of the Proceeding

On December 7, 2010, the Complainant filed a Formal Complaint (Complaint) against PPL, alleging that there were incorrect charges and unexplained high bills associated with her account.  Complaint at ¶ 5. 

On August 1, 2011, PPL filed its Answer to the Complaint in which it denied the Complainant’s account contained incorrect charges and asserted that it had billed the Complainant only for actual usage, and that the Complainant was on a budget bill.  PPL also moved to dismiss the complaint.

A telephonic hearing was held on February 9, 2012.  The Complainant appeared pro se, testified on her own behalf, and sponsored one exhibit that was admitted into the record.[footnoteRef:2]  PPL was represented by counsel, presented the testimony of one witness and sponsored three exhibits that were admitted into the record.   [2: 	Although discussed at length, the ALJ declined to admit into the record two other exhibits of the Complainant, which contained copies of bank statements, checks and deposit slips, because they contained the Complainant’s personal financial information, and, if made public, this information could lead to identity theft.] 


On February 10, 2012, the ALJ received from the Complainant a three-page facsimile transmission containing a two-page letter discussing the facts of the case and new facts.  The ALJ issued a letter to the Complainant, with a copy to PPL and the Secretary’s Bureau, instructing the Complainant not to send any correspondence without sending a copy to all Parties.  The record was closed on February 29, 2012.
ALJ Dunderdale’s Initial Decision, which was issued on April 23, 2012, dismissed the Complaint.  As previously noted, the Complainant filed Exceptions on May 14, 2012,[footnoteRef:3] and PPL filed its Replies to Exceptions on May 18, 2012.  [3: 		We acknowledge that the format of the Complainant’s Exceptions does not strictly comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that exceptions be numbered, identify the finding of fact and conclusion of law to which exception is taken, and cite to the relevant pages of the Initial Decision.   Nevertheless, particularly because the Complainant is appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code § 1.2(a), in order to secure a just, speedy, and inexpensive determination in this proceeding.] 


Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code, 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se‑Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 1980).

Upon the presentation by a Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied. The Complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).  

This case also involves a “high bill” complaint.  The burden of proof for “high bill” complaints has been explained in Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980), and its progeny.  In Waldron, the Commission adopted the Michigan Public Service Commission’s (PSC’s) policy annunciated in Hallifax v. O & A Electric Co-Op, Case No. U-5825, May 1979, which stated that, while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion.  The Commission stated that it will also consider the following factors: the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.   Waldron at 100.

The Commission recently explained the burden of proof set forth in Waldron as follows:  

[T]he Waldron Rule allows a complainant to establish a prima facie case in a “high bill” complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high.  In evaluating a “high bill” complaint, the Commission may consider such evidence as “the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.”

Nehemiah B. Thomas v. PECO Energy Company, Docket No. C-2010-2187197, at 5 (Order entered November 15, 2011). 

ALJ Dunderdale made nineteen Findings of Fact and reached three Conclusions of Law.  I.D. at 3-5, 9-10.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

	As previously noted, the ALJ issued an Initial Decision on April 23, 2012, in which she dismissed the Complaint against PPL for failure to sustain the burden of proof.  The ALJ concluded that the evidence clearly shows that PPL had billed the Complainant correctly for service rendered based on accurate recorded consumption.  The ALJ found that the Complainant did not act in good faith because she refused to allow PPL to conduct a high bill investigation after she had alleged her bills were too high.  The ALJ also found the Complainant’s refusal to make any payment on her account, despite continuing to receive electric services over the past year, as not acting in good faith.  I.D. at 9.

The ALJ noted that the Complainant’s testimony, that she has been billed for consumption she did not use, was woefully inadequate and consisted solely of her allegations that her home was highly energy efficient and that there were fewer people living in the home.  The ALJ found that PPL’s equipment recorded consistent consumption patterns and consumption levels in the residence with levels seen four years ago.  The ALJ noted that due to non-cooperation of the Complainant, the accuracy of the meter could not be checked and that the evidence presented by PPL far outweighed the Complainant’s evidence.  Id. 

		The Complainant’s Exceptions consist of three type-written sheets that mostly provide a narration of what she perceived happened at the hearing.  However, they do not except to any specific conclusions or decisions in the Initial Decision.  Instead, they express the Complainant’s dissatisfaction with the ALJ’s decision and reiterate several of the same arguments that were made at the hearing.  

		In her first Exception, the Complainant disagrees with the ALJ’s Initial Decision and avers that the ALJ denied her a full and fair opportunity to present her case against PPL.  The Complainant states that ALJ Dunderdale’s decision was made to protect PPL, and that during the telephonic hearing ALJ Dunderdale prevented her from presenting her explanation of the case.  Exc. at 1-2.
  
In response, PPL asserts that the ALJ provided the Complainant with a full and fair opportunity to present her case.  In fact, to ensure fairness to the Complainant, ALJ Dunderdale asked pointed questions of the Complainant when her testimony was unclear, but the Complainant refused to answer the questions and spoke over the ALJ.  R.Exc. at 1-2.
PPL also noted that the ALJ gave the Complainant ample opportunity to provide her direct testimony for consideration, but she continuously spoke over the Judge and refused to answer questions.  R.Exc. at 3

Based on our review of the record, it appears that the ALJ provided the Complainant with a full and fair opportunity to present her case in conducting this proceeding.  The transcript from the hearing shows that ALJ Dunderdale repeatedly asked the Complainant to state her case and that the Complainant simply refused to state clearly her case or the type of relief she was seeking.  During the hearing when the ALJ asked the Complainant to provide a summary of her complaint, the Complainant stated the following:

Ma’am, I cannot give a summary, Your Honor.  I have to tell you what happened, when.  And this how I’m going to present my case.  I cannot prepare to just say in a sentence what fraud is.  Fraud would be commenced by the paper work I sent you, and I sent it to you and PPL.  And with the dates with the check numbers and with everything.  I cannot just make a statement.  I think that is -- that you won’t require out of me.  I have to give you the dates.  I have to provide everything to you.

Tr. at 18.

In light of the above and based on the record in this proceeding, we are of the opinion that the ALJ did not exhibit a bias in favor of PPL.  The first Exception is, therefore, denied.

In her second Exception, the Complainant maintains that the ALJ improperly refused to enter her paperwork into evidence.  The Complainant submits:

I had requested in my recorded hearing for Judge Dunderdale to make sure to enter all my paperwork in the record because it was pertinent to my case and showed PPL’s fraudulent action.  Even then, Judge Dunderdale decided not to enter them.  The paperwork I had submitted to Judge Dunderdale included my account number, my name, my address, and perhaps my financial statement.  I am not afraid of any of this information being released to any part of the government office.  If I cannot trust the government offices for my record, whom else can I trust in the whole United States? I am not afraid of any identify theft by any government offices. 

Exc. at 2.  

	In response, PPL contends that the ALJ acted properly by refusing to enter the nearly 167 pages of proposed exhibits provided by the Complainant into evidence.  PPL argues that most of the exhibits submitted by the Complainant, which were comprised of electric bills, cancelled checks and bank statements, were not relevant to her Complaint and did not actually relate to any of the Complainant’s testimony.  Furthermore, PPL submits that any of the relevant information that was contained in the Complainant’s exhibits was also included in PPL’s account activity statement.  See PPL Exhibit 1.  In other words, any of the relevant information that the Complainant requested to be entered into evidence but not allowed by the ALJ was simply duplicative of exhibits already in evidence.  R.Exc. at 3.  PPL is of the opinion that the information contained in its account activity, which, as noted, was the same as some of the information submitted by the Complainant, in conjunction with the Complainant’s oral testimony provided sufficient record evidence for the ALJ to render a fair decision.

PPL also noted that the Complainant failed to relate her submissions to any alleged improper act by PPL and that the Complainant failed to identify exhibits or documents that supported her case when she refused to do so.  PPL also notes that, even in her Exceptions, the Complainant fails to identify a single check that was included in her proposed exhibit that was not credited to her account and this confirms again that the documents submitted by the Complainant were not relevant and not necessary for the decision of the ALJ.  R.Exc. at 4.

Upon our review of this Exception, we are of the opinion that the ALJ properly decided not to allow the Complainant’s evidence into the record.  As noted, PPL provided the Complainant’s account statement, which contained all of the relevant information concerning the billings and payments on her account.  We agree with PPL that the nearly 167 pages of bills and bank statements would not have provided any additional information that had not already been entered in the record and that the Complainant failed to identify even one entry in the documents that would support her case against PPL.  The Complainant’s allegation that the documents would have shown that PPL had billed her very high bills reaching more than $1,500 per month, in and of itself cannot be taken as proof that PPL had actually overbilled the Complainant.  As such, we also deny the Complainant’s second Exception.

	In her third Exception, the Complainant argues that the ALJ erred by not finding that PPL improperly billed her for services.  The Complainant argues that, if the paperwork she submitted had been entered into the record, it would  have shown that PPL had billed her very high bills reaching more than $1,500 and also made her pay for more than twelve months in a year.  Exc. at 2.

PPL rejoins that that the Complainant’s testimony and documentary evidence clearly reveals that it properly billed the Complainant and credited all payments to her account.  PPL contends that the Complainant’s own testimony proves that she failed to identify any statements which support her claim of improper billing or failure by PPL to credit payments made by her.  On the contrary, PPL argues that its Customer Service Representative, Trayce Kirlin, was competent in testifying and providing evidence that PPL properly billed the Complainant.  Ms. Kirlin identified the Complainant’s account activity statement, PPL Exhibit 1, and verified that each time a PPL received a payment it properly credited such payment to the account on the date it was received.  With regard to the Complainant’s allegation that PPL required more than twelve payments within a one year period, PPL asserts that the Complainant was on budget billing, and, that when the actual bills are annualized over a twelve-month period, the actual payment in some years can result in thirteen payments.  R.Exc. at 6-8.

We agree with the ALJ’s finding that the Complainant failed to prove, by a preponderance of the evidence, that PPL had improperly billed the Complainant.  We also agree that the record evidence adequately demonstrates that PPL’s charges were consistent with the accurate recorded consumption.  Therefore, the Complainant’s third Exception is denied.

In her fourth Exception, the Complainant maintains that the ALJ erred by not finding that PPL improperly failed to test her meter or perform a high bill investigation prior to the filing of her Complaint.  The Complainant asserts that she cannot expect PPL to make a correct and unbiased report after they had been accused of wrongdoing.  In this regard, the Complainant states:

PPL has a system of billing that is based on an estimate which is higher on my bills that one might pay for one’s house mortgage.  If there was any question of the meter not being accurate in its reading, PPL should have checked it the many times I have contacted them about the higher bill before.  Now, PPL wanted to check the meter simply to blame the meter for the inaccuracy, whereas no PPL employee has been to my house in the last ten years to read the meter for billing purposes or to check the accuracy.  

Exc. at 3-4.

PPL responds that the Complainant’s allegation, that the ALJ erred in finding that PPL improperly failed to test her meter or perform a high bill investigation, is without merit.  PPL notes that when it contacted the Complainant in order to perform a high bill investigation, the Complainant refused to permit PPL technicians into her home.  PPL contends that the Complainant cannot complain that PPL acted unreasonably in the provision of services by failing to perform a high bill investigation and meter test while verifying, at the same time, that she refused to permit PPL into her home and instructed PPL not to enter upon her property to conduct a meter test.  PPL claims that it was satisfied that its electrical readings were accurate; but if the Complainant believed otherwise, she had an obligation to cooperate with PPL in the performance of a meter test and high bill investigation.  In light of the above, PPL submits that the Complainant cannot realistically complain that PPL acted unreasonably in its provision of service by failing to perform a high bill investigation and meter test.  R.Exc. at 9-11. 

We concur with the ALJ’s resolution of the Complainant’s high bill claim.  First, the ALJ applied the correct legal standard for evaluating high bill complaints.  She noted that the Commission may consider the billing history of the account, any change in usage patterns, such as a change in the number of occupants residing in the household or potential energy utilization, and any other relevant facts or circumstances that come to light during the proceeding.  I.D. at 7-8.  (citing Charisse Bennett v. Peoples Natural Gas Co., Docket No. C-2009-2122979 (Order entered October 13, 2010); Thomas v. PPL Energy Company, Docket No. C-2010-2187197 (Order entered November 15, 2011)).  The ALJ also properly considered the relevant evidence in this case in determining that PPL’s bill was correct as rendered.

We also agree with the ALJ’s finding that the Complainant’s evidence to support her claim that she was being billed for consumption she did not use is woefully inadequate, and consists solely of her allegations that her home is highly efficient and there are fewer people living in the home.  We cannot arrive at a conclusion of wrong doing by the utility by the Complainant’s statement alone.  The Complainant failed to show, by a preponderance of the evidence, that her bills were excessively high.  By refusing to allow PPL into her home, the Complainant deterred an investigation to find whether there was any reason for high bills.  We agree with the ALJ that the evidence presented by PPL outweighs the Complainant’s claim of high bills.  As such, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision.

Conclusion

		Based upon our review of the Exceptions, the Initial Decision, and the record developed in this proceeding, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE, 

IT IS ORDERED:

		1.	That the Exceptions of Yasmin Bhatti, filed on May 14, 2012, are denied, consistent with this Opinion and Order.

		2.	That the Initial Decision of Administrative Law Judge Katrina L. Dunderdale, issued April 27, 2012, is adopted.

		3.	That the Complaint filed by Yasmin Bhatti against PPL Energy Company at Docket No. C-2011-2251413 is dismissed.



		4.	That this case be marked closed.
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							Rosemary Chiavetta
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