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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of PECO Energy Company (PECO) that were filed on March 28, 2012, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Katrina L. Dunderdale, which was issued on March 8, 2012, in the above-captioned proceeding.  No Replies to Exceptions were filed.  For the reasons stated below, we shall grant the Exceptions and modify the Initial Decision.

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

On August 19, 2010, Barbara Jackson (Complainant), a resident of 1804 Nolan Street in Philadelphia, Pennsylvania, filed a Formal Complaint (Complaint) against PECO, alleging that there were incorrect charges on her electric bill.  The Complainant stated that PECO asserted that on November 12, 2009, she went to their office, with photo identification and a lease, requesting to have her electric service transferred from 1862 Nolan Street to 1804 Nolan Street.  According to the Complainant, she never resided at 1862 Nolan Street; nor did she go to PECO’s office or give anyone permission to speak on her behalf.  To assist her in reporting this alleged incidence of fraud to the proper authorities, the Complainant requested a copy of the photo identification and signature that PECO claimed were used to transfer her service.

On September 13, 2010, PECO filed an Answer to the Complaint in which it denied the Complainant’s allegations and averred that all charges associated with service provided to 1862 Nolan Street in Philadelphia were removed from the Complainant’s account balance.  According to PECO, the Complainant was responsible for an account balance of $53.33.  PECO further alleged that in November 2009, a person purporting to be the Complainant sought to initiate service at 1862 Nolan Street in the Complainant’s name.  According to PECO, it was later determined that a person named Braheem Powell requested the service, and that the Complainant was not affiliated with the service at 1862 Nolan Street.  Answer at 1.  

		ALJ Cynthia W. Fordham conducted the initial telephonic hearing on March 9, 2011.  The Complainant appeared pro se.  PECO was represented by counsel and proffered the testimony of two witnesses.  PECO presented ten exhibits that were admitted into the record.  The hearing generated a transcript of ninety pages.  No briefs were filed.  On February 7, 2012, the Office of Administrative Law Judge issued a Judge Change Notice authorizing ALJ Dunderdale to issue a decision in this matter.  The record was closed on February 21, 2012.

		On March 8, 2012, the Commission issued ALJ Dunderdale’s Initial Decision which sustained the Complaint, in part.  The ALJ found that the Complainant met her burden of proving that PECO violated the Commission’s Regulations in three instances but did not meet her burden of proving that PECO failed to provide reasonable and adequate customer service when it failed to copy and maintain a copy of the signature or identification used by the individual who initiated service.  As previously indicated, PECO filed Exceptions on March 28, 2012.  Reply Exceptions were not filed.  

Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code),  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the complainant shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

ALJ Dunderdale made twenty-six Findings of Fact and reached five Conclusions of Law.  I.D. at 2-6, 11.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

In the Initial Decision, ALJ Dunderdale found that, in November 2009, Braheem Powell, the Complainant’s son, used his driver’s license, which listed his address as 1804 Nolan Street, to establish service at 1862 Nolan Street.  Finding of Fact (FOF) No. 5.  As a result, PECO transferred a balance owing for the service address at 1862 Nolan Street to the Complainant’s account at 1804 Nolan Street.  FOF No. 3.  PECO explained that there was an outstanding balance at 1862 Nolan Street for which no individual had taken responsibility and PECO was attempting to determine whether the applicant for service already resided at the property prior to the date of application.  FOF No. 9.  PECO’s records show that an individual named Barbara Jackson came into PECO’s office at 1:53 p.m. on November 12, 2009, and requested that electric service be established in her name at 1862 Nolan Street.  FOF No. 10.  The Complainant maintains that she was working at her job and was not in PECO’s office at the time it alleged.  FOF No. 11.  The Complainant became aware of the transferred balance when she received her December 9, 2009 statement and called PECO to complain and to have her name removed from the 1862 Nolan Street account.  PECO informed her during that call that she was responsible for the balance unless and until someone else stepped forward to take responsibility because it had proof indicating that the Complainant agreed to be financially responsible for that balance.  FOF No. 17.

On February 2, 2010, Mr. Powell contacted PECO and asked to have the electric account for 1862 Nolan Street transferred into his name.  FOF No. 18.  As a result, PECO transferred $534.96 out of the Complainant’s account for service provided at 1862 Nolan.  FOF No. 19.  The Complainant then requested that PECO provide the identification that allegedly was used to transfer the balance from 1862 Nolan into her name, but was refused by PECO as it did not have a copy of such.  FOF Nos. 22 and 23.

The Complainant asked the Commission to find that PECO was in error to open an account in her name for 1862 Nolan Street, and also requested that the Commission order PECO to require a signature before opening an electric service account.  PECO contends that it followed procedure under the Commission’s statutes and Regulations and did not violate any public utility provisions when it initiated service in the Complainant’s name. 

In her Initial Decision, the ALJ found that the business records maintained by PECO were not accurate, clear and consistent.  The ALJ stated that, given the confusing state of these documents, a civil penalty might have been considered.  However, because no harm was done to the Complainant, the ALJ concluded that a civil penalty was not warranted in this situation.  I.D. at 10.

 Additionally, the ALJ found that, while it might seem like a good idea for public utilities to copy the personal identification presented by an applicant, it was not required by the Commission.  Based on the facts of this proceeding, the ALJ decided not to recommend the adoption of such a requirement.  Id.

The ALJ concluded that the Complainant met the burden of proving that PECO violated the Commission’s Regulations by failing to provide reasonable and adequate customer service when it: (1) accepted fraudulent identification from an individual purporting to be the Complainant; (2) established a new service account in the Complainant’s name without her permission, and (3) proceeded to charge her for electric service she did not request.  However, the ALJ also concluded that the Complainant did not meet the burden of proving that PECO failed to provide reasonable and adequate customer service when it did not copy and maintain the signature used by the individual who initiated service on November 12, 2009.  Accordingly, the ALJ sustained the Complaint, in part, and denied the Complaint, in part.  Id. at 11.  

In its Exceptions, PECO avers that the record does not support a finding that PECO acted unreasonably in establishing an account in the Complainant’s name.  PECO states that, even though the individual who entered PECO’s offices on November 12, 2009, apparently was not Ms. Jackson herself, the evidence indicates that another individual bearing Ms. Jackson’s identification and a lease did enter PECO’s offices.  PECO further notes that, in hindsight, it appears that the documentation used by this individual may have been falsified; but this does not mean that it was unreasonable for PECO to accept these documents as valid forms of documentation necessary to initiate service.  PECO avers that the ALJ provided no analysis of the documents relied upon by PECO, or any specific basis as to why it was not reasonable for PECO to rely upon such documents.  According to PECO, in the absence of such findings, it is impossible to conclude that the Complainant met her burden of proof of proving that PECO acted unreasonably.  Exc. at 3-4.

Additionally, PECO claims that all utilities have a strong incentive to ensure that service is initiated in the name of the actual person who applies for service.  PECO opines that initiating service based on identity theft leads to unpaid charges, eventual terminations and write-offs, and negative consequences for innocent ratepayers.  While PECO attempts to verify the authenticity of documents presented to initiate service, it avers that there are limits to a utility’s ability to conduct such authentication in the period of time between the application and initiation of service.  PECO opines that it appears that a fraud was perpetrated upon the Complainant and PECO; however, the impact of the fraud was minimized with no impact upon the Complainant.  As a result, PECO states that no evidence exists in the record to suggest that PECO intentionally or negligently initiated service in Ms. Jackson’s name.  Instead, PECO maintains it is evident that service was initiated in the Complainant’s name solely on the basis of the intentional fraud of a third party.  Exc. at 4-5.

Next, PECO avers that, if the Commission concludes that PECO acted unreasonably under these circumstances, the Commission essentially would be creating a form of strict liability for utilities in identity theft cases under which a utility would be guilty of unreasonable service whenever identity theft is perpetrated on a utility.  PECO avers that, if the Commission is going to impose such liability on utilities, the Commission must promulgate some standard protocols for authenticating documents submitted by service applicants.  According to PECO, no such guidance exists in the Code or the Commission’s Regulations today.  Given this lack of guidance, PECO submits that the Commission’s endorsement of the ALJ’s strict liability approach would cause uncertainty among utilities.  In this instance, PECO claims that it requires the same verifications that most other utilities require, i.e., personal appearance at company offices with two forms of identification.  PECO opines that, since the ALJ seeks to hold PECO to a standard for identity theft prevention that has not been required by the Commission, the ALJ’s finding of unreasonable service by PECO is improper.  Exc. at 5-7.     

Disposition
		
Based upon the record evidence, we disagree with the ALJ’s determination that PECO provided unreasonable and inadequate service when it opened an account in the Complainant’s name at another address.  We are persuaded by the position of PECO in this instance that a fraud was perpetrated upon both PECO and the Complainant by a third party, the Complainant’s son.  We find that PECO followed the appropriate verification procedures and quickly took corrective action immediately after the Complainant’s son contacted PECO and took responsibility for the electric account balance under scrutiny.  We also find that PECO has not violated the Code or any rules, regulations or orders of the Commission in the instant proceeding.

As a result, we find that the Complainant failed to meet her burden of proving that PECO provided unreasonable service to the Complainant.  Therefore, PECO’s Exceptions are granted.

Conclusion

Based upon the foregoing discussion, we shall grant PECO’s Exceptions and modify the Initial Decision consistent with this Opinion and Order to reflect that the Complainant failed to meet her burden of proving that PECO provided unreasonable service to the Complainant ; THEREFORE,

IT IS ORDERED:

1. That the Exceptions of PECO Energy Company to Administrative Law Judge Katrina L. Dunderdale’s Initial Decision, which was issued on March 8, 2012, are granted, consistent with this Opinion and Order.

2.	That the Initial Decision of Administrative Law Judge Katrina L. Dunderdale is modified, consistent with this Opinion and Order.

3.	That the Formal Complaint filed by Barbara Jackson against PECO Energy Company, at Docket No. C-2010-2195248, is dismissed.

		4.	That this proceeding be marked closed.
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Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  August 30, 2012 

ORDER ENTERED:  August 31, 2012
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