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OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Thom Greco, d/b/a Phoenix Estates (Complainant), filed on March 14, 2012, to the Initial Decision (I.D.) of Administrative Law Judge Ember S. Jandebeur (ALJ), issued on February 27, 2012.  Replies to Exceptions were filed by PPL Electric Utilities Corporation (PPL) on March 26, 2012. 

History of the Proceeding

On September 7, 2010 and March 3, 2011, the Complainant filed two Formal Complaints (Complaints) with the Commission against PPL alleging at: (1) Docket No. C-2010-2198079, that the account was scheduled for termination without prior notice, and (2) Docket No. C-2011-2229033, that electric service improperly had been terminated.  On September 29, 2010 and March 24, 2011, PPL filed respective Answers denying the material allegations in the Complaints.  

By Hearing Notices dated August 8, 2011 and October 6, 2011, the Parties were notified that an Initial Hearing was scheduled for October 18, 2011.  The two Complaints were scheduled to be heard on the same date because they pertain to the same business address and service.

		The hearing convened as scheduled.  The Complainant was represented by counsel and proffered two exhibits that were entered into the record.  PPL was represented by Counsel and proffered seven exhibits of which five were entered into the record.  The record closed on November 18, 2011.  

		In an Initial Decision, issued on February 27, 2012, the ALJ denied and dismissed both Formal Complaints.

		As previously noted, Exceptions were filed by the Complainant on March 14, 2012, and Replies to Exceptions were filed by PPL on March 26, 2012.  

Discussion

		As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code, 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied. The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).  

		The ALJ made twenty-seven Findings of Fact and reached four Conclusions of Law.  I.D. at 2-4, 9.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

		Before addressing the Exceptions, it is noted that any issue or Exception that we do not specifically discuss shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993).

With respect to the Complaint filed at Docket No. C-2010-2198079, the ALJ found that the Complainant failed to prove that he did not receive the notice of termination.  The ALJ stated that PPL had the correct mailing address, and the notice was not returned as undeliverable.  The ALJ noted that notice mailed to a party’s last known address and not returned by the United States Postal Service is presumed to have been received.  I.D. at 6 (citing Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d.944 (Pa. Cmwlth. 1994)).  Therefore, the ALJ denied and dismissed this Complaint.  I.D. at 6.

		Regarding the Complainant at Docket No. C-2011-2229033, the ALJ found that, based on the record, PPL’s actions were in accordance with the Commission’s Regulations that require the utility to make personal contact at least three days prior to the intended termination.  52 Pa. Code § 55.1, 55.2.  In reaching this conclusion, the ALJ noted that the Complainant received a bill for electric service in the amount of $1,397.89, which stated that this amount was to be paid no later than February 2, 2011.  The ALJ additionally explained that on February 7, 2011, PPL sent a “commercial termination letter” to the Complainant which stated that the shut-off date was February 14, 2011, and contained detailed instructions regarding making a payment and notifying a PPL representative of the payment confirmation number or receipt information.  Id. At 7; Tr. at 77-78.  

		The Complainant made a payment of $1,397.89 on February 11, 2011, at United Check Cashing, a PPL authorized payment center.  PPL stated that it does not receive simultaneous notification when payment is made at a payment center.  There is a delay of three to four days in the transfer of information.  The Complainant did not notify PPL that he made the payment, as had been delineated in the termination letter.  Tr. at 60, 63.  PPL avers that its standard operating procedure is to document customer calls to its customer service, and there is no record of a call from either the Complainant or his employee, Mary Tenza[footnoteRef:1], whom the Complainant states made the call on February 11, 2011.  Tr. at 80, 86.[footnoteRef:2]  The ALJ concluded that it is the responsibility of a customer to pay any undisputed bill by its due date, in this case, February 2, 2011.  52 Pa. Code § 56.21.  Since that was not done, termination was unfortunate, but not a violation of law or the Commission’s Regulations or Orders.  I.D. at 9. [1: 		The transcript and Initial Decision refer to the Complainant’s employee’s last name as “Tenza.”  The Exceptions and Reply Exceptions refer to her last name as “Tencza.”  Consistent with the transcript and the Initial Decision we will use the “Tenza” spelling throughout this Opinion and Order.]  [2: 	The Complainant requested a continuance in order for Ms. Tenza to testify.  The request was denied because the Complainant had ample notice of the time and date of the hearing, but chose not to alert Ms. Tenza of the date until October, at which time she was unable to adjust her work schedule.  Tr. at 25-26.  Nonetheless, the Parties had stipulated that Ms. Tenza would testify she had made the call.  Tr. at 71-72.] 


The ALJ recommended that both Complaints be dismissed because the Complainant failed to show that PPL was responsible for the problems described in the Complaints.  I.D. at 9. 

		The Complainant submitted eight numbered Exceptions to the ALJ’s Initial Decision.[footnoteRef:3]  The core exception is the first Exception in which the Complainant asserts that the ALJ ignored the Stipulation of the Parties.  Exc. at 1-2.  The Complainant avers that the Parties stipulated that Mary Tenza notified PPL of the payment on February 11, 2011. [3: 		The Complainant filed Exceptions only in response to the ALJ’s Initial Decision regarding Docket No. C-2011-2229033.] 


		In response, PPL submits that the Complainant completely misstates the Stipulation that the Parties placed on the record.  R. Exc. at 1.  PPL avers that the ALJ correctly stated what the parties stipulated – that Ms. Tenza would testify that she made such a call – not that Ms. Tenza, in fact, made the call to notify PPL of the payment on February 11, 2011.  R. Exc. at 1.

		Based upon our review of the record, we believe that the ALJ correctly stated what the parties had indeed stipulated.  The stipulation is that Ms. Tenza would testify that she made such a call, not that Ms. Tenza, in fact, did make the call.  Tr. at 71‑72.  Accordingly, we shall deny the first Exception.

		In Exceptions two through five, the Complainant contends that various Findings of Fact are not supported by the evidence of record or are improper or irrelevant.  Exc. at 3.

		The Complainant’s Exceptions refer to Findings of Fact numbers 19, 20, 22 and 23.  These Finding of Fact relate to the issue of how the payment was made (at an authorized payment center instead of paying PPL directly), and why the payment was made after the due date (Complainant has a cash flow problem and a history of late payments).

		PPL replies that it denies that the Findings of Fact in question are not supported by the evidence of record or are otherwise improper.  There is record evidence that direct payments can be made to PPL by calling or making an online payment.  Doing so would provide immediate notification to PPL of the payment.  PPL also submits that while the statement in Finding of Fact 20, “[t]he Complainant provided no reason for choosing to pay at United Check Cashing rather than PPL,” is not inconsistent with the evidence of record, a review of the ALJ’s decision shows that this Finding of Fact was not the basis for her decision.  R. Exc. at 5.

		With regard to Findings of Fact numbers 22 and 23, PPL avers that these statements are amply supported by the record evidence.  The Complainant testified that the reason for his troubled payment history is due to lack of income from the property (Tr. at 50) and PPL Exhibit 1B reveals a history of chronic late payments.  PPL notes that even though these facts are completely supported by the evidence, the ALJ did not use these findings as a basis for her decision.  R. Exc. at 6.

		We find that the ALJ’s Findings of Fact in question are supported by the record and, therefore, proper.  We agree with PPL that the ALJ did not rely upon them as the basis for her decision.  Accordingly, Exceptions two through five are denied.

		In his sixth Exception, the Complainant states that the ALJ abused her discretion in denying the Complainant’s request for a continuance.  The Complainant avers that the testimony of Ms. Tenza was crucial to the case.  Exc. at 3-4.

		In reply to the sixth Exception, PPL reiterates that there was enough advance notice of the hearing, and that the Complainant admitted that he never notified Ms. Tenza, in either August or September 2011, that she would need to be available for the hearing in October 2011.  PPL contends that Ms. Tenza could have been subpoenaed or could have testified via telephone.  R. Exc. at 6-7.  

		The record here supports a finding that the ALJ’s denial for a continuance is warranted.  The Complainant was represented by Counsel so the Parties knew the procedures for a calling a witness.  Thus, we shall deny the Complainant’s sixth Exception.  

		The Complainant’s final two Exceptions reiterate the arguments and provide no new facts or evidence to prove that the ALJ erred.  Thus, we shall deny the Complainant’s seventh and eighth Exceptions.
Conclusion

		Based on the foregoing discussion and our review of the record developed in this proceeding, the ALJ’s Initial Decision and the Exceptions thereto, we shall deny the Complainant’s Exceptions and adopt the Initial Decision of Administrative Law Judge Ember S. Jandebeur, consistent with this Opinion and Order; THEREFORE,

		IT IS ORDERED:

		1.	That the Exceptions filed by Thom Greco, d/b/a Phoenix Estates on March 14, 2012, to the Initial Decision of Administrative Law Judge Ember S. Jandebeur, are denied, consistent with this Opinion and Order.

		2.	That the Initial Decision of Administrative Law Judge Ember S. Jandebeur, issued on February 27, 2012, is adopted, consistent with this Opinion and Order. 

		3.	That the Formal Complaint filed by Thom Greco, d/b/a Phoenix Estates on September 7, 2010, at Docket No. C-2010-2198079, is dismissed.

		4.	That the Formal Complaint filed by Thom Greco, d/b/a Phoenix Estates on March 3, 2011, at Docket No. C-2011-2229033, is dismissed.


		5.	That, the Secretary’s Bureau mark the proceedings at Docket Nos. C-2010-2198079 and C-2011-2229033 closed.
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Rosemary Chiavetta
Secretary
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