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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Lidia Shan (Complainant), filed on April 23, 2012, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Cynthia Williams Fordham, issued on April 13, 2012, in the above-captioned proceeding.  Verizon Pennsylvania Inc. (Verizon) filed Replies to Exceptions on May 14, 2012.  For the reasons set forth herein, we shall deny the Complainant’s Exceptions and adopt the Initial Decision.      


History of the Proceeding

On December 29, 2009, the Complainant filed a Formal Complaint (Complaint) with the Commission against Verizon, alleging that there were incorrect charges on her bill.  In a letter attached to the Complaint, the Complainant also alleged the following:  (1) that Verizon did not offer flexibility in discounting her monthly payments when her telephone service was suspended at her request for nine months; (2) that, when she arranged for her telephone service to be suspended in September 2008, she was told by a Verizon representative that her monthly bill would be $1 as it was in 2007; (3) that, when she received the bill from Verizon, the charge was only $1 to $2 less than her  regular telephone bill; and (4) that the Verizon representatives could not explain why she had to pay for a dial tone line and voice line while her telephones were out of service.[footnoteRef:1]   [1:  	The Complaint was a timely appeal of a decision issued by the Commission’s Bureau of Consumer Services at Case No. 2520207.    
] 


		Verizon filed an Answer on January 20, 2010.  In its Answer, Verizon admitted that the Complainant previously had two telephone accounts with it and averred that the Complainant voluntarily disconnected the two accounts on November 30, 2009.  Verizon admitted that the Complainant contacted it on September 5, 2007, and requested that her service be temporarily suspended effective September 17, 2007.  Verizon additionally admitted that the Commission approved a promotional offering in 2007, under which residential customers who temporarily suspended their service were eligible for a monthly credit for up to six months.  Verizon noted that the promotion was offered from September 4, 2007, through November 21, 2007.  Verizon further admitted that the Complainant contacted it on September 4, 2008, and requested that her service be temporarily suspended effective September 18, 2008.  Verizon denied that the Complainant was offered a promotional rate for the temporary suspension of service in 2008 because the promotional offering ended in November 2007.  Verizon admitted that the Complainant was billed $13, plus tax, while her service was temporarily suspended in 2008, instead of her regular bill of $16, plus tax.  Verizon averred that it charged the Complainant in accordance with its Commission-approved tariff.

		By letter filed on February 5, 2010, the Complainant responded to Verizon’s Answer.  The Complainant requested that the Commission revise the provisions of Verizon’s tariff which relate to temporary suspension of service.

		A hearing was held as scheduled on September 23, 2010.  The Complainant appeared pro se and testified in support of the Complaint.  Verizon was represented by counsel, presented one witness, and sponsored one exhibit that was admitted into the record.

		During the hearing, the Complainant stated that the Respondent failed to respond to her discovery request concerning costs associated with a suspended telephone account.  Tr. at 43, 44.  Verizon’s counsel denied receiving this request and asked that the Complainant produce the letter requesting this information.  Tr. at 111, 112.  The record was held open for the Complainant to submit the letter as a late-filed exhibit.  On September 24, 2010, the Complainant submitted a cover letter and a copy of her letter dated January 27, 2010 (the January 2010 Letter), which was addressed to the Commission’s Secretary.  

		By letter dated October 11, 2010, Verizon stated that the Complainant's January 2010 Letter was not sent to the Respondent.  As such, Verizon requested that the Complainant’s statements alleging that the Respondent failed to provide requested discovery information be stricken from the record or given no evidentiary weight.  

		In her letter dated October 15, 2010, the Complainant stated that she did not send the January 2010 Letter to Verizon’s counsel because Verizon was requesting that her Complaint be dismissed.  She stated that she was asking the Commission to investigate Verizon’s service fees and costs and requested that her statements be accepted as evidence.

		By correspondence, dated November 4, 2010, the Complainant stated that Verizon informed her that the fee for suspending her telephone from November 2010 to September 2011 would be $4 a month.

		After reviewing the correspondence provided by the Parties, the ALJ sustained Verizon’s objection, and the Complainant’s January 27, 2010 letter was not admitted as a late-filed exhibit.  I.D. at 4.    

The record consists of a 117-page transcript and one exhibit.  The record closed on November 29, 2010.

		In her Initial Decision, issued April 13, 2012, the ALJ dismissed the Complaint on the basis that the Complainant did not sustain her burden of proof.  I.D. at 13, 14.  As previously noted, the Complainant filed Exceptions on April 23, 2012.[footnoteRef:2]  Verizon filed Replies to Exceptions on May 14, 2012. [2: 	 	We acknowledge that the format of the Complainant’s Exceptions does not strictly comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that exceptions be numbered, identify the finding of fact and conclusion of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  Nevertheless, particularly because the Complainant is appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code 
§ 1.2(a), in order to secure a just, speedy, and inexpensive determination in this proceeding.  
] 


Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied. The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).  

The ALJ made fifteen Findings of Fact and reached five Conclusions of Law.  I.D. at 4-6, 13-14.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

In the Initial Decision, the ALJ stated that, since this case involved existing rates, the Complainant had the burden of proving that the tariff was unreasonable, unjust, or in violation of a Commission Regulation or Order.  I.D. at 13 (citing 66 Pa. C.S. 
§ 332(a); Schellhammer v. Pa. PUC, 629 A.2d 189 (Pa. Cmwlth. 1993); Duquesne Light Co. v. Pa. PUC, 715 A.2d 540 (Pa. Cmwlth. 1998)).  The ALJ found that the Complainant did not satisfy her burden of showing that the existing rate should be changed.  I.D. at 13.  The ALJ also determined that, when the Complainant temporarily suspended her telephone service in September 2008, Verizon billed the Complainant based on its approved tariff that was in effect in 2008.  Accordingly, the ALJ concluded that Verizon complied with its tariff, the Code, and the Commission’s Regulations when it billed the Complainant.  Id. at 11.  

Furthermore, with respect to the admission of the January 2010 Letter, the ALJ found that the Complainant’s letter did not request information from Verizon about the costs associated with a temporarily suspended telephone account.  As such, the ALJ determined that the Complainant’s statements regarding Verizon’s failure to respond to her discovery request were incorrect and would not be considered.  Id. at 13.
		In her first Exception, the Complainant avers that she does not have the burden of proof in this proceeding because she is not questioning whether Verizon violated its tariff, the Code, or a Regulation or Order of the Commission.  Instead, the Complainant states that Verizon has the burden of proof to show that the rates in its Commission-approved tariff for temporary suspension of telephone service are just and reasonable.  Exc. at 2.

In response, Verizon contends that the Complainant’s interpretation of the assignment of the burden of proof is inaccurate and the Initial Decision correctly held that the Complainant did not sustain her burden of proof in this proceeding.  R. Exc. at 3.  Verizon asserts that, as the party requesting relief from the Commission in the form of a directive that Verizon take a specific action when no law, Order, or Regulation of the Commission has been violated, the Complainant is clearly the proponent of a rule or order.  As such, Verizon submits that the Complainant has the burden of proof under Section 332(a) of the Code.  Verizon also submits that the Complainant has the burden of proof because she is challenging an established rate in Verizon’s tariff that was previously approved by the Commission.  Id. at 4.  In this regard, Verizon notes that the ALJ correctly indicated in her Initial Decision that charges in a Commission-approved tariff are considered reasonable per se, and the tariff is binding on the utility and its customers until proven otherwise.  Id. (quoting Pennsylvania Electric Co. v. Pa. PUC, 663 A.2d 281 (Pa. Cmwlth. 1995); Lynch v. Pa. PUC, 594 A.2d 816 (Pa. Cmwlth. 1991)).  Verizon is of the opinion that the Complainant was unable to prove in this proceeding that the existing tariffed charges are unreasonable.

Additionally, Verizon maintains that the Complainant did not present any  testimony or documentary evidence to demonstrate that Verizon charged the Complainant’s telephone account an amount for the temporary suspension of service that was different than the rate in its tariff or that Verizon’s existing tariff rates were unjust or unreasonable.  R. Exc. at 4-5.  Similarly, Verizon contends that the Complainant’s Exceptions do not support a modification of the findings and conclusions in the Initial Decision.  Id. at 5.  

Based on our review of the record and the applicable law, we conclude that the ALJ correctly determined that the Complainant has the burden of proof in this proceeding.  In her Complaint, the Complainant stated that there were incorrect charges on her bill for temporary suspended service.  Complaint at ¶ 4.  In the letter attached to her Complainant and in her testimony during the hearing, the Complainant also challenged the charges in Verizon’s tariff pertaining to temporary suspended service and requested that the tariffs be revised on the basis that they were unreasonable.  Tr. at 27.  She questioned why she was billed for the following charges when her service was temporarily suspended:  dial tone phone line charge, line cost charge, telephone company equipment, charge listing, custom calling service, touch tone and wire maintenance plans, and the Federal Universal Service Fund charge.  Tr. at 11.  

As the Complainant is seeking relief from the Commission in the form of a directive that Verizon take a specific action, she is a proponent of a rule or order and has the burden of proof under Section 332(a) of the Code, 66 Pa. C.S. § 332(a).  Additionally, because the Complainant is challenging the rates in Verizon’s tariff which govern temporary suspension of service, she has the burden of proving that the rates are unreasonable.  Tariff provisions that have been approved by the Commission, as Verizon’s tariff provisions here, are prima facie reasonable.  Lynch v. Pa. PUC, 594 A.2d 816, 819 (Pa. Cmwlth. 1991).  Commission-approved tariff provisions have the force of law and are binding on both the public utility and its customers.  When a customer is challenging an existing rate, the customer bears the burden of proving that the charge is no longer reasonable.  Brockway Glass Co. v. Pa. PUC, 437 A.2d 1067, 1070 (Pa. Cmwlth. 1981).  In this case, while the Complainant has questioned and expressed dissatisfaction with the charges in Verizon’s tariff, she has not presented evidence to demonstrate that the existing charges for temporary suspension of service are unreasonable.  

We also agree with the ALJ that Verizon charged the Complainant in accordance with its Commission-approved tariff.  Pursuant to its tariff, Verizon is permitted to bill customers who have temporarily suspended their service at the full monthly rate for the following services:  dial tone line charge, line cost charge, telephone company equipment, charge listings, custom calling service, touch-tone and wire maintenance plans, and Federal Universal Service Fund.  Verizon is also authorized to charge a one-time temporary suspension charge of $26.  Verizon Exh. 1; Tariff Telephone – Pa. P.U.C. No. 1, Sections 22C and 27.  The evidence demonstrates that, when the Complainant temporarily suspended her telephone service in September 2008, Verizon correctly billed her consistent with these tariff provisions.  Tr. at 15, 73, 74.  For these reasons, the Complainant’s first Exception is denied.

In her second Exception, the Complainant contests the ALJ’s decision not to admit the January 2010 Letter into the record as a late-filed exhibit.  The Complainant states that she believed she properly submitted the January 2010 Letter to the Secretary’s Bureau after the hearing and was not aware that she was required to send the letter to Verizon.  She avers that the letter should have been admitted as evidence in support of her testimony during the hearing and that there is no basis for excluding it from the record.  Exc. at 3.  

In its Replies to Exceptions, Verizon avers that the January 2010 Letter was addressed to the Commission’s Secretary’s Bureau and was not served on Verizon or on its counsel.  Verizon also avers that the letter was not a discovery request, but, rather, was an improper pleading that was not permitted by Section 5.1 of the Commission’s Regulations, 52 Pa. Code § 5.1.  Verizon explains that, because its Answer did not contain New Matter, it had no obligation to respond and could not respond under the Commission’s Regulations.  R. Exc. at 7.  Verizon states that nothing in the January 2010 Letter asks Verizon to provide the Complainant with any information, including specific information pertaining to the costs associated with temporary suspension of service.  Id. at 8.

Based on our review of this Exception, we agree with the ALJ’s decision not to admit the January 2010 Letter into the record and not to consider the Complainant’s statements concerning Verizon’s failure to respond to her discovery request.  The January 2010 Letter does not appear to be a discovery request but, rather, a response to Verizon’s Answer to the Complaint.  In the letter, the Complainant refers to Verizon’s Answer and states that she objects to Verizon’s request that her Complaint be dismissed.  The Complainant also responds directly to each of the paragraphs, (a)-(k), in Verizon’s Answer.  Verizon is correct that, because its Answer did not contain New Matter, there is no provision under the Commission’s Procedural Regulations that would permit the Complainant to file a response to Verizon’s Answer.  We also do not believe that the January 2010 Letter contains any information that was not addressed in some fashion in the Complaint or in the Complainant’s testimony during the hearing.  For these reasons, the Complainant’s Exception is denied.



In her third Exception, the Complainant disagrees with the ALJ’s Findings of Fact Nos. 11[footnoteRef:3] and 12[footnoteRef:4] because she is of the opinion that there is no functional difference between the suspension of telephone service and the disconnection of telephone service.  The Complainant states that Regina Ryan, a public policy and regulatory manager for Verizon, testified that there were no operational differences between suspended and disconnected telephone service because Verizon switches off the circuit in both cases.  Exc. at 4.  As such, the Complainant also questions why there are different costs for these similar functions.  Id. at 4, 5.   [3:  	Finding of Fact No. 11 provides the following: 

Temporary suspension of service allows a customer to keep his/her telephone number.  At the customer’s request, Verizon will provide a recording to incoming callers that service has been temporarily suspended.  Verizon will also provide a referral number to incoming callers, at the customer’s request.  During temporary suspension of service, Verizon’s facilities and the physical connection from the central office to the customer’s home are still in place. 
]  [4:  	Finding of Fact No. 12 provides the following:  “When a customer disconnects service, his/her telephone number is returned to the pool of available numbers after thirty days.  If the customer reapplies for service, there is an installation charge and short waiting period for service restoration.”
] 


In reply, Verizon states that Ms. Ryan did not indicate in her testimony that suspension of telephone service and disconnection of telephone service constitute the same function.  In fact, Verizon avers that Ms. Ryan testified that the customer’s facilities are left in place when service is temporarily suspended so those facilities will be available for the same customer when service is restored.  R. Exc. at 10; Tr. at 74-79.  Verizon also avers that Ms. Ryan explained that the connection between the central office and the customer's location no longer exists when service is disconnected because the facilities previously used by the disconnected customer are physically removed and used for other customers.  R. Exc. at 10; Tr. at 74-75.  Verizon states that Ms. Ryan also testified that Verizon’s customary practice is to hold a number out of service for a period of thirty days, consistent with the information in Finding of Fact No. 12.  R. Exc. at 10-11; Tr. at 80-83.

Based on our review of Verizon’s testimony during the hearing, we find that Findings of Fact Nos. 11 and 12 are correct as stated in the Initial Decision.  Ms. Ryan clearly explained the technical differences between temporary suspension of telephone service and disconnection of telephone service, and those differences are reflected in the Findings of Fact.  See Tr. at 74-75, 79.  As such, the Complainant’s Exception is denied.

Conclusion

		For the reasons discussed herein, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE, 
		
IT IS ORDERED:

		1.	That the Exceptions of Lidia Shan, filed on April 23, 2012, are denied.

		2.	That the Initial Decision of Administrative Law Judge Cynthia Williams Fordham, issued April 13, 2012, is adopted.  

		3.	That the Complaint of Lidia Shan against Verizon Pennsylvania Inc., at Docket No. C-2009-2150021, is dismissed.

4.	That this case shall be marked closed.
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							BY THE COMMISSION,


							Rosemary Chiavetta
							Secretary
(SEAL)

ORDER ADOPTED:  August 30, 2012 
ORDER ENTERED:   August 31, 2012
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