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	Gila Williams 
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	             v.

	

	Philadelphia Gas Works 
	




OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Kandace F. Melillo, which was issued on April 18, 2012, in the above-captioned proceeding.  The Initial Decision denied the Formal Complaint (Complaint) of Gila Williams (Complainant).  No Exceptions were filed.  However, we exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  For the reasons stated below, we shall modify the ALJ’s Initial Decision and remand this matter for further action.

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

On September 2, 2010, the Complainant filed a Complaint against Philadelphia Gas Works (PGW), alleging that PGW’s gas service line running under her house and into her basement was allowing water to leak into her basement.  The Complaint is a timely appeal of a decision rendered on the Complainant’s informal complaint by the Commission’s Bureau of Consumer Services (BCS) at BCS Case No. 2683851.  The Commission served PGW with the Complaint on September 8, 2010, and docketed it at C-2010-2197891.

PGW filed an Answer on September 27, 2010, in which it denied responsibility for the Complainant’s problem.  PGW admitted that it visited the service address in March of 2010, and waterproofed, foam packed and cemented the area around the Complainant’s natural gas service line.  Despite this admission, PGW alleges that the Complainant’s problem is unrelated to anything PGW has done.  Answer at 2.

	ALJ Cynthia Williams Fordham conducted an initial hearing on October 11, 2011.  The Complainant appeared pro se, testified on her own behalf, and also presented the testimony of one other witness.  The Complainant offered three photographic exhibits that were marked and admitted as Complainant Exhibit Nos. 1-A, 1-B and 1-C.  PGW was represented by counsel and presented the testimony of two witnesses.  PGW offered three exhibits that were marked and admitted as PGW Exhibit Nos. 2, 4 and 5.  The hearing generated a transcript of forty pages.  No briefs were filed.  On February 8, 2012, the Office of ALJ issued a Hearing Change Notice authorizing ALJ Melillo to issue a decision in this matter.  The hearing record was closed on February 8, 2012.

	In her Initial Decision, issued on April 18, 2012, ALJ Melillo found that the Complainant did not meet her burden of proof as to inadequate and unreasonable service.  Therefore, the ALJ denied the Complaint.  I.D. at 11-13. 

Background

The Complainant lives in a townhouse which has a half basement.  PGW’s service line runs into the wall in the front of the house and into either a crawl space or under a concrete pad which runs under the living room floor until it reaches the basement.  The service line is contained within a conduit.  Finding of Fact (FOF) Nos. 5, 6 and 9.

The Complainant avers that the conduit is causing water to run into the basement and needs to be repaired.  In order to access the service line, the Complainant’s living room floor would have to be removed.  In the beginning of 2010, the Complainant contacted PGW and asked it to make repairs.  In response, PGW excavated the service line at the outside foundation wall where it entered the area under her house and repaired the area outside the wall.  FOF Nos. 15, 17, 19 and 21.

The company also made repairs inside the Complainant’s basement.  Because it could only access the service line on the other side of the foundation wall through the Complainant’s living room floor, PGW could not make repairs on that side of the wall.  The repairs slowed the flow of water into the basement but did not completely end the leaking.  The Complainant again contacted PGW and was informed that PGW had no further responsibility in the matter.  FOF Nos. 19.

At the hearing held on this matter, PGW argued that it had no further obligations because it did not have access to the service line and faulty conduit.  Tr. at 9.  PGW further stated that it would make the repairs but it was the Complainant’s responsibility to provide access by opening a space in her living room floor.  Tr. at 35-36. The Complainant argued that she would allow PGW access through her floor, but that the Company should be responsible for the cost of removing and replacing the floor.

Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the complainant shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

ALJ Melillo made twenty-three Findings of Fact and reached seven Conclusions of Law.  I.D. at 3-5, 12-13.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Initially, we are reminded that we are not required to consider expressly or at length each and every contention or argument raised by a party to our proceedings.  Any argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion. Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

In her Initial Decision, ALJ Melillo found that PGW owned and is responsible for the service line, but that PGW is not responsible for removing and replacing the Complainant’s floor.  I.D. at 9, 11.  The ALJ dismissed the Complaint stating that because PGW did not have access to the conduit, it had no further responsibilities.  Id. at 11-12.  The ALJ also found as fact that the service line was installed at the time the structure was built.  Id. at 7; Tr. at 22-23.  However, the testimony relied upon by the ALJ to make that finding is merely conjecture on the part of the Complainant’s witness, her plumber.[footnoteRef:1] [1: 	The Complainant’s witness also testified that he did not know when the service line was installed.  Tr. at 22.] 


We are unable to determine from the evidence on the record whether or not PGW knew or should have known that the service line and conduit would be under the living room floor and, therefore, difficult and costly to access for repair.  Because it is unknown when the service line was installed and under what conditions, we shall remand this case to the Office of ALJ for further fact finding regarding the circumstances under which the conduit pipe and service line were installed.  

Upon remand, the Parties are directed to respond to the following questions:

1.	When was the service line installed?
2.	When was the house built?
3.	Was an addition added over the service line after it was installed?
4.	When did PGW first become aware of the repair logistics of the service line?

5.	How does PGW typically handle similarly situated service line and conduit repairs?  Who typically pays for such repairs?

6.	What is PGW’s standard practice when installing service lines?
7.	How has PGW been conducting its leak surveys at this residence?

Furthermore, we shall refer this matter to the Commission’s Bureau of Investigation and Enforcement’s Gas Safety Division to investigate whether any safety issues exist with the Complainant’s gas service line and to take whatever further action may be warranted.

Conclusion

Based upon the foregoing discussion, we shall modify the ALJ’s Initial Decision, consistent with this Opinion and Order, and remand this case to the Office of ALJ for further fact finding.  We shall also  refer this matter to the Commission’s Bureau of Investigation and Enforcement’s Gas Safety Division to investigate whether any safety issues exist with the Complainant’s gas service line and to take whatever further action may be warranted;  THEREFORE,

IT IS ORDERED:

1.	That the Initial Decision of Administrative Law Judge Kandace F. Melillo is adopted, as modified, consistent with this Opinion and Order.

2.	That the Formal Complaint filed by Gila Williams against Philadelphia Gas Works, at Docket No. C‑2010-2197891, is remanded to the Office of Administrative Law Judge for further fact finding, consistent with this Opinion and Order.

3.	That the Formal Complaint, filed by Gila Williams against Philadelphia Gas Works, at Docket No. C-2010-2197891, is referred to the Commission’s Bureau of Investigation and Enforcement’s Gas Safety Division to investigate whether any safety issues exist with the Complainant’s gas service line and to take whatever further action may be warranted.
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BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)



ORDER ADOPTED:  July 19, 2012 

ORDER ENTERED:   September 4, 2012
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