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INTRODUCTION


A customer filed this complaint against the utility objecting to the utility’s tariff provision which allows it to recover actual experienced under collections or refund actual experienced over collections of purchased gas cost from rate payers.  This decision dismisses the complaint because the Commission approved the tariff provision. 

HISTORY OF THE PROCEEDING
On March 29, 2012, Kenneth E. Nein (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against UGI Utilities, Inc. (Respondent).  The complaint alleges that the Respondent’s Migration Rider is not included in its Cost to Compare, that the Migration Rider is embedded in the Respondent’s distribution charge and that customers who discontinue their natural gas service are required to pay the Migration Rider.  The complaint requests that the Commission direct the Respondent to include the Migration Rider in its Cost to Compare, provide its customers with information on the Migration Rider on all literature and web sites, include the Migration Rider on the consumption portion of the customers’ gas bills and include on all customers’ bills the amount they are charged under the Migration Rider.
The Respondent filed an answer on May 1, 2012.  The answer admits that the Respondent provides service to the Complainant at the address shown on the complaint.  The answer asserts that the Commission’s regulations and orders do not require the Migration Rider to be included in the price to compare.  The answer contends that the Commission’s regulations and orders do not prohibit the Migration Rider from being embedded in its customers’ bills.  The answer points out that the validity of the Migration Rider has been raised in previous Commission complaints and that the Commission has determined that the Respondent’s Migration Rider is consistent with the Commission’s regulations and orders.  The answer requests that any hearing scheduled in this matter be conducted telephonically.



By notice dated May 8, 2012, the Commission scheduled a telephonic hearing for this matter on June 11, 2012 at 10:00 a.m. and assigned the case to me.  I issued a prehearing order on May 10, 2012, addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.

By letter dated May 15, 2012, addressed to me, the Complainant objected to a telephonic hearing and requested that the hearing be conducted in person in Harrisburg.  



By notice dated May 23, 2012, the Commission rescheduled an initial hearing for this matter on July 30, 2012 at 1:00 p.m. in Hearing Room 2 of the Commonwealth Keystone Building in Harrisburg.


By letter dated July 12, 2012, addressed to me, the Respondent requested that I reschedule the hearing set for July 30, 2012, since the parties were continuing to discuss settling the matter.  The letter indicated that the Complainant did not object to continuing the hearing.



By notice dated July 25, 2012, the Commission rescheduled an initial hearing for this matter for September 18, 2012 at 1:00 p.m. in Hearing Room 3 of the Commonwealth Keystone Building in Harrisburg.



On July 26, 2012, the Complainant filed an amended complaint.  The amended complaint alleges that the Respondent requires its new customers to pay the Migration Rider for gas that they did not consume.  The amended complaint requests as additional relief that the Commission direct the Respondent not to charge its new customers for gas they did not consume.  



On August 16, 2012, the Respondent filed an answer to the amended complaint.  The answer states that the Respondent’s new customers are subject to gas cost adjustments based on the under or over collection of purchased gas costs incurred by the Respondent.  The answer also contends that the Commission’s regulations and orders do not prohibit the Respondent from collecting these costs from its new customers. 

Also on August 16, 2012, the Respondent filed a motion for judgment on the pleadings.  The motion contends that there is no dispute of material facts and the Respondent is entitled to judgment as a matter of law.  The motion points out that this proceeding is the second complaint filed by the Complainant regarding the Respondent’s Migration Rider.  


The motion alleges that in his initial decision in Nein v. UGI Utilities, Inc., Docket No. C-2011-2235675 (Initial decision issued December 23, 2011) (Nein I), Administrative Law Judge (ALJ) Dennis J. Buckley dismissed the Complainant’s complaint for legal insufficiency.  The motion alleges that by Commission final order entered January 27, 2012, ALJ Buckley’s initial decision became final without further Commission action.  



The motion alleges that there is no substantive difference between the Complainant’s complaint in this proceeding and his complaint in Nein I.  The motion argues that there are no allegations in the Complainant’s complaint or amended complaint in this proceeding indicating that the Respondent has violated the Public Utility Code, Commission regulations or orders.   

According to the motion, there is no dispute that the Respondent’s Gas Migration Rider has been considered and approved by the Commission.  The motion points out that the Respondent’s Tariff Rule 13.5 contains its Gas Migration Rider and that the Respondent’s tariff is binding on both the Respondent and its customers.  The motion requests that the Commission grant judgment to the Respondent and deny the complaint.

On August 24, 2012, the Complainant filed an answer to the Respondent’s motion for judgment on the pleadings.  The Complainant’s answer contends that the Respondent has implemented the Gas Migration Rider in a manner that is contrary to the intent of the Pennsylvania General Assembly and contrary to the Commission’s goal of promoting competition in the natural gas industry. 


The motion for judgment on the pleadings is ready for decision.  For the following reasons, I will grant the motion and cancel the hearing scheduled for September 18, 2012. 

FINDINGS OF FACT


1.
The Complainant in this case is Kenneth E. Nein.



2.
The Respondent in this case is UGI Utilities, Inc. 



3.
On March 29, 2012, the Complainant filed a complaint against the Respondent.



4.
The Respondent filed an answer on May 1, 2012. 



5.
On July 26, 2012, the Complainant filed an amended complaint.



6.
On August 16, 2012, the Respondent filed an answer to the amended complaint

7.
The Respondent filed a motion for judgment on the pleadings on August 16, 2012.
8.
On August 24, 2012 the Complainant filed an answer to the motion for judgment on the pleadings.  

DISCUSSION
The Commission’s Rule of Practice and Procedure at 52 Pa. Code §5.102 governs motions for judgment on the pleadings.  The Commission will grant a motion for judgment on the pleadings only if the pleadings show there is no genuine issue as to a material fact and the moving party is entitled to judgment as a matter of law.  Judgment on the pleadings should be granted only in a case where the moving party’s right to prevail is so clear that a trial would be a fruitless exercise.  Williams v. Lewis, 466 A.2d 682 (Pa. Super. 1983); Service Employees International Union, Local 69, AFL-CIO v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, Docket No. C-20028539 (Order entered December 19, 2003)  In ruling on a motion for judgment on the pleadings, the tribunal must consider as true all well-pleaded averments of the party against whom the motion is directed and consider against him only those facts he specifically admits.  Judgment on the pleadings should be entered only when the case is clear and free from doubt.  Reuben v. O’Brien, 496 A.2d 913 (Pa. Super 1985)

Viewing the averments in the Complainant’s complaint and amended complaint as true for purposes of disposing of the motion for judgment on the pleadings, the Respondent’s Migration Rider is not included in its Cost to Compare, the Migration Rider is embedded in the Respondent’s distribution charge and customers who discontinue their natural gas service as well as new customers are required by the Respondent to pay the Migration Rider.  The Respondent does not deny these allegations.  


Rather, the Respondent contends that the Public Utility Code does not prohibit the Respondent from collecting the Migration Rider in the manner set forth in the Complainant’s complaint.  Even assuming that the Complainant’s assertions are true, the Respondent contends that it is entitled to judgment as a matter of law.  The Respondent is correct.


The Commission has previously addressed this issue.  In Nein I, the Commission allowed the initial decision of ALJ Buckley to become final without further action.  In Nein I, ALJ Buckley ruled that no statute, regulation or order of the Commission required the Respondent to notify a customer of the applicability of the Migration Rider when a customer switches to an alternative gas supplier.  ALJ Buckley stated that the Commission approved the Migration Rider and that the Migration Rider is part of the Respondent’s lawfully filed tariff.  ALJ Buckley noted that the Respondent provided notice of the tariff provision by maintaining a copy of the tariff on file in its principal office and posting a copy of the tariff on its website.  

In Hatt v UGI Utilities, Inc., Docket No. C-2010-2154880 (Order entered August 2, 2010) (Hatt), the Commission allowed the initial decision of ALJ Susan D. Colwell to become final without further action.  In Hatt, ALJ Colwell stated that the Migration Rider is the tariff provision by which the Respondent recovers actual experienced under collections or refunds actual experienced over collections of purchased gas cost from rate payers.  ALJ Colwell concluded that the Respondent did not violate the Public Utility Code by failing to list the charge separately on its bills.  Since the Migration Rider is not a new charge, the Respondent did not violate the Public Utility Code by failing to provide notice of the recovery charge before imposing it on a customer. 

Applying these Commission decisions to this case, the averments in the Complainant’s complaint, admitted as true for purposes of disposing of the motion for judgment on the pleadings, fail to allege a violation of the Public Utility Code or Commission regulations as a matter of law.  As noted in both Nein I and Hatt, the Migration Rider is a tariff provision by which the Respondent recovers actual experienced under collections or refunds actual experienced over collections of purchased gas cost from rate payers.  



A tariff is a set of operating rules imposed by the Commission that each public utility must follow in order to provide service to its customers.  PPL Electric Utilities Corp. v. Pennsylvania Pub. Util. Comm’n, 912 A.2d 386 (Pa. Cmwlth. 2006)  Each public utility must file a copy of its tariff with the Commission setting forth its rates, services, rules, regulations and practices so that the public may inspect its contents.  66 Pa. C.S. §1302; 52 Pa. Code §53.25; Philadelphia Suburban Water Co. v. Pennsylvania Pub. Util. Comm’n, 808 A.2d 1044 (Pa. Cmwlth. 2002).  Public utility tariffs must be applied consistent with their language.  Public utility tariffs have the force and effect of law and are binding on the public utility and its customers.  Pennsylvania Electric Co. v. Pennsylvania Pub. Util. Comm’n, 663 A.2d 281 (Pa. Cmwlth. 1995).  The Commission has no authority to allow a public utility to deviate from its tariff even where the Commission concludes it is in the public interest.  Philadelphia Suburban Water Co. v. Pennsylvania Pub. Util. Comm’n, 808 A.2d 1044 (Pa. Cmwlth. 2002).  A public utility may not charge a rate other than the rates set forth in its tariff.  66 Pa. C.S. §1303.  
Since the Migration Rider is a tariff provision, having the force and effect of law, the Migration Rider imposed by the Respondent on the Complainant does not violate any provision of the Public Utility Code and does not constitute unreasonable service.


The Complainant contends that the Respondent has implemented the Gas Migration Rider in a manner that is contrary to the Public Utility Code and therefore unreasonable.  However, the Commission approved the Respondent’s tariff implementing the Migration Rider.  Tariff provisions previously approved by the Commission are prima facie reasonable.  Zucker v. Pennsylvania Pub. Util. Comm’n, 437 A.2d 1067 (Pa. Cmwlth. 1981).  
 


Since no factual issue pertinent to the resolution of this case exists, a hearing is unnecessary.  The Respondent is entitled to judgment as a matter of law.  Granting the Respondent’s motion for judgment on the pleadings is appropriate in these circumstances.
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties to, and the subject matter of, this proceeding.



2.
In this case there are no material facts in dispute.



3.
The Respondent is entitled to judgment as a matter of law.
ORDER



THEREFORE,



IT IS ORDERED:


1.
That the motion for judgment on the pleadings filed by UGI Utilities, Inc. at Docket No. C-2012-2298099 is granted.


2.
That the complaint filed by Kenneth E. Nein at Docket No. C-2012-2298099 is dismissed.


3.
That the hearing scheduled on September 18, 2012, at 1:00 p.m. at Docket No. C-2012-2298099 is cancelled.


4.
That the docket at Docket No. C-2012-2298099 is marked closed.

Date:
August 27, 2012
_______________________



David A. Salapa



Administrative Law Judge
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