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INITIAL DECISION
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Angela T. Jones

Administrative Law Judge

HISTORY OF THE PROCEEDING

On May 17, 2012, Raymond Swerdlow t/a Joe Sixpack, Inc. (“Complainant”) filed a formal Complaint (“Complaint”) against PECO Energy Company (“PECO” or “Respondent” or “Company”), with the Pennsylvania Public Utility Commission (“Commission” or “PUC”) at Docket No. C-2012-2305161.  Mr. Swerdlow signed the Complaint as the President of Joe Sixpack, Inc.  The Complaint involves electric service received from PECO at 7015 Roosevelt Boulevard, Philadelphia, Pennsylvania 19149 (“service address”).
Mr. Swerdlow claimed that the business entity he represents is one of two tenants at the service address where both tenants share one PECO electric meter.  The Complainant alleged that the former landlord of the service address presented each tenant with an individual invoice for electric usage.  Once the former landlord sold the service address to the current landlord, the business tenants did not receive a separate invoice for electric usage.  Furthermore, the Complainant alleged that the business tenants were not requested to put electric service in the individual names of the businesses.  According to the Complainant after 32 months under the current landlord, the Complainant received a shut-off notice from PECO for failure to pay for electric service.  The Complainant desired the following issues to be addressed:

(1) PUC to direct PECO to place the electric service account for the Complainant in the name of the corporate business entity;

(2) PUC to direct PECO to determine the usage of each business entity at the service address;

(3) PUC to direct PECO to establish a modified payment plan for the balance Complainant owes for electric service at the service address;

(4) PUC to determine landlord’s responsibility to either separate bills for business tenants or have the utility place bills in individual business tenants’ names;

(5) PUC to determine whether the conduct of PECO for billing Complainant for service without notice or without Complainant receiving monthly bills for outstanding balance is proper; and

(6) PUC to determine whether late fees billed by PECO to Complainant are proper.

On May 30, 2012, Shawane L. Lee, Esquire, counsel for PECO, filed with the Commission an Answer and New Matter.  PECO alleged that the Complainant is a commercial entity operating as a beer distribution store at the service address.  PECO stated that as a commercial entity Complainant is required by statute to be represented by an attorney.  See 52 Pa.Code §§ 1.8; 1.21 – 1.23; In Re: Checker Cab, 49 Pa. PUC 159, 160 (1975), and Moore v. I. Berman and Cross, Inc., Pa. PUC 427, 428 (1975).  PECO requested that the Commission establish a date by which Complainant is required to have an attorney enter an appearance.

PECO alleged that electric service was established at the service address by Troung, LLC; however, on April 7, 2009, Troung, LLC requested that the service be disconnected.  PECO detected electric usage at the meter for the service address on or about August 2, 2011.  On October 3, 2011, PECO sent a 72-hour termination notice to the service address for failure to apply for service.  PECO stated the Company was unable to terminate service because it did not have access to the meter.

Complainant contacted PECO on October 5, 2011, acknowledging receipt of the termination notice and presented documentation requested by PECO.  Based on the documentation provided by the Complainant, PECO determined that the Complainant would receive a bill from April 7, 2009, through April 6, 2010, in the amount of $24,861.70.

On November 4, 2011, Complainant called PECO responding to a shut-off notice received on an outstanding balance of $25,234.53.  PECO offered a payment plan, with the following terms:  $2,103.00 per month due over a 12 month period plus current bill.  After this payment plan was established, PECO stated it issued the following bills:

April 6, 2010 to May 5, 2010 for $27,434.30;

May 5, 2010 to March 8, 2011 for $25,880.86; and

March 8, 2011 to November 2, 2011 for $16,078.75.

On November 17, 2011, and again on January 3, 2012, Complainant contacted PECO for new terms to a payment agreement.  On both occasions, PECO requested payment amounts in excess of $33,000.00 as a down payment and two monthly installments in excess of $17,000.00.  
On January 4, 2012, Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (“BCS”) disputing a PECO bill for $67,713.47.  BCS dismissed the informal complaint stating that Complainant was a commercial entity and it had limited jurisdiction over commercial accounts.  

On January 9, 2012, PECO stated that the Company contacted the Complainant in response to the BCS informal complaint and offered a payment agreement over a period of 32 months to pay-off the outstanding balance of $67,825.07 in equal monthly installments.  PECO also scheduled a high bill field visit at the service address for January 23, 2012.  

PECO verified the accuracy of its meter at the service address but also found a sub-meter that was not the property of PECO for the other business tenant at the service address.  PECO explained to the Complainant that PECO is not involved with the sub-meter.  Complainant stated to PECO that Emergency Management Systems bills the other business tenant from the sub-meter.

PECO averred that it has complied with its tariff and Commission regulations in properly billing Complainant.  See PECO Electric Service tariff Section 5.1 and 52 Pa.Code § 56.14.  PECO averred that the Complainant’s dispute is with the other business tenant because they share a meter but have not shared the billing responsibility based on the usage registered by the shared meter.  PECO also stated that it cannot determine the usage of the individual business tenants because of the shared meter.  

PECO contended that Complainant is not entitled to a payment agreement because the Commission is not authorized to provide payment agreements to commercial customers.  The Commission is authorized to provide payment agreements to residential customers for an outstanding balance due.  See 66 Pa.C.S. § 1405 and Commission regulations at 52 Pa.Code Chpt. 56, and Mill v. Pa. Pub. Util. Comm’n, 67 Pa. Cmwlth. Ct. 587, 602, n.4, 447 A.2d 1100 (1982).  This similar right is not present for commercial customers.  PECO asked that the Complainant’s request for a payment plan be dismissed.     

On June 20, 2012, PECO filed a Motion for Judgment on the Pleadings with the Commission.  PECO stated two issues that should be reviewed as a basis to dismiss the instant Complaint.  First, PECO stated that in compliance with Commission regulation Complainant, as a commercial entity, should be represented by counsel.  PECO argued because Complainant fails to be represented by counsel, the instant Complaint should be dismissed.  Second, PECO stated that the part of the Complaint requesting a payment plan should be dismissed because the Complainant is a commercial customer.  Commission statute and regulation provides authority for the Commission to establish payment plans for residential customers, but no similar authority is granted to the Commission for commercial customers.  As there is no authority for the Commission to grant this relief requested by the Complainant, PECO contended that this portion of the Complaint should be dismissed.

A Hearing Notice dated June 25, 2012, notified the parties that an Initial In-Person Hearing was scheduled for Thursday, August 23, 2012, at 10:00 a.m.  This Notice indicated that the case was assigned to the undersigned Administrative Law Judge (“ALJ”) Angela T. Jones.  

A Prehearing Order, dated June 28, 2012, provided procedural rules and guidelines for the proceeding and emphasized the following:

(1) a request to change the scheduled hearing should be sent at least five days prior to the hearing date;

(2) the request for a hearing change is to be in writing and sent to all parties of record; and 

(3) a caution that Complainant may lose the case if the corporation does not take part in the hearing and present evidence on the issues raised. 

The Prehearing Order also acknowledged that the Complainant expressed that the entity at issue in this dispute is a corporation.  Consequently, the Prehearing Order directed the Complainant to obtain representation by a licensed attorney no later than July 31, 2012.  

By Order dated July 12, 2012, the undersigned ALJ denied the Motion for Judgment on the Pleadings by PECO.  The undersigned ALJ found that counsel gave the incorrect period of time for the response due by the Complainant in the Notice to Plead.  The undersigned stated that because the Notice to Plead was in error, the Motion was defective.  However, the undersigned ALJ emphasized the following:

(1) the Prehearing Order directed Complainant to be represented by a licensed attorney by July 31, 2012;

(2) that directive was still in effect; and

(3) failure to comply with the directive may be detrimental to the interests of the Complainant.  



On August 23, 2012, the evidentiary hearing convened as scheduled.  Ms. Lee was present representing PECO and accompanied by two witnesses.  The Complainant was not present.  As is the practice of the undersigned ALJ, the Initial Hearing recessed for approximately fifteen minutes to allow for the Complainant to arrive for the scheduled hearing.  The undersigned reconvened the Initial Hearing at about 10:21 a.m.  The Complainant had not appeared.  Counsel for PECO moved for the Complaint to be dismissed with prejudice due to failure to prosecute it and also for failure to comply with the June 28, 2012, Prehearing Order.  The undersigned stated that the PECO motion would be considered and ruled upon in writing and adjourned.  When the evidentiary hearing adjourned, the record closed.
This matter is ripe for decision. 
FINDINGS OF FACT
1. Complainant is Joe Sixpack, Inc.  Mr. Raymond Swerdlow represented that he is the president of the business that is incorporated and trading as Joe Sixpack, Inc.

2. Joe Sixpack, Inc. receives electric service from PECO at the service address.
3. On May 17, 2012, Complainant filed a Complaint with the Commission against PECO which requested an investigation into PECO’s billing of electric service at the service address.  
4. Respondent, PECO Energy Company, filed its Answer to this Complaint on May 30, 2012.

5. A Hearing Notice dated June 25, 2012, for an Initial Hearing scheduled for August 23, 2012, was mailed to the Complainant. 

6. A Prehearing Order, dated June 28, 2012, advised the Complainant of the proper procedure to obtain a continuance to reschedule the hearing date.
7. The June 28, 2012, Prehearing Order also directed Complainant to obtain a licensed attorney by July 31, 2012, to comply with Commission regulations.

8. An Order dated July 12, 2012, emphasized that to comply with Commission regulations, the directive to the Complainant to obtain counsel by July 31, 2012 remained in effect.

9. None of the documents mailed to Complainant was returned to the Commission by the United States Postal Service as undeliverable.

10. Neither Complainant nor any counsel representing Complainant timely appeared at the scheduled Initial Hearing on August 23, 2012.

11. Complainant did not settle, request a continuance or withdraw the Complaint.
DISCUSSION

In this Complaint, Complainant questioned whether its billed electric service charges were correct.  As the party seeking affirmative relief from the Commission, the burden of proof rests on the Complainant.  66 Pa.C.S. § 332(a).  

The issue in this proceeding is determined by whether the Complainant sustained its burden of proof.  By failing to participate in the hearing, Complainant was unable to meet this burden.

Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 83 Pa. Commw. 306, 479 A.2d 10 (1984).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 165 Pa. Commw. 671, 645 A.2d 944 (1994).

A Hearing Notice dated June 25, 2012, was mailed to Complainant at the address listed on the Complaint which stated the day, date and time of the scheduled Initial Hearing.  This Hearing Notice was not returned to the Commission by the U.S. post office.  Furthermore, a Prehearing Order dated, June 28, 2012, was also mailed to the Complainant at the address listed on the Complaint.  The Prehearing Order provided among other things, regulatory procedures for this Complaint.  The Prehearing Order was not returned to the Commission by the U.S. post office.  Complainant is deemed to have received both the Hearing Notice and the Prehearing Order.  
The record evidence supports a finding that Complainant had sufficient notice of the day, date and time of the scheduled Initial Hearing.  To date, there is no further information about Complainant regarding this hearing.  The failure of Complainant to appear at this scheduled hearing is unexcused.  
Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Craig Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106, Opinion and Order entered October 25, 1993.  Complainant waived the opportunity to participate in the hearing by failing to appear.  This case will be dismissed.  52 Pa.Code § 5.245(a); Martin W. Jefferson v. UGI Utilities, Inc., 1995 Pa. PUC LEXIS 159.  
Additionally, Complainant failed to comply with a Commission order to obtain a licensed attorney.  Complainant did not dispute that the entity at issue in the Complaint was a corporation.  Pursuant to 52 Pa.Code § 1.21(a) and (b),

 § 1.21. Appearance.

 (a)  Individuals may represent themselves. 

 (b)  Except as provided in subsection (a), persons in adversarial proceedings shall be represented in accordance with §  1.22 (relating to appearance by attorneys and legal intern). For purposes of this section, any request for a general rate increase under §  1307(f) or §  1308(d) of the act (relating to sliding scale of rates; adjustments; and voluntary changes in rates) shall be considered to be an adversarial proceeding.

Pursuant to 52 Pa.Code § 1.8 an adversarial proceeding is defined as,
Adversarial proceeding—A proceeding initiated by a person to seek authority, approvals, tariff changes, enforcement, fines, remedies or other relief from the Commission which is contested by one or more other persons and which will be decided on the basis of a formal record.
Based on the above definition, when PECO filed its answer in opposition to the Complaint, this proceeding became adversarial.  To date, Complainant has failed to file a notice of appearance by a licensed attorney on behalf of Joe Sixpack, Inc., as directed by the June 28, 2012 Prehearing Order and the July 12, 2012 Order.
Failure to comply with a presiding officer’s order directing an action to be taken can warrant the dismissal of a formal complaint.  Snyderville Community Development Corp. v. Philadelphia Gas Works, Docket No. C-20055032, (Opinion and Order entered July 31, 2006) at 10.  “An ALJ’s Orders must be complied with, and such a lack of compliance presents a sufficient basis to dismiss the Complaint without a hearing.”  Id, citing, Treffinger v. PPL Electric Utilities Corp., C-2027978, 2003 Pa. PUC LEXIS 3 (March 3, 2003), see also, Application of Black Diamond Cab Co., Docket No. A-00122566 (Order entered December 1, 1966).

The failure to comply with the undersigned ALJ’s Order is not reasonable or excused.  Failed compliance with a Commission Order is sufficient basis to dismiss the Complaint without a hearing.  

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

2. As the Complainant, Joe Sixpack, Inc., had the burden of proof and failed to carry that burden.  66 Pa.C.S. § 332(a).

3. A presiding officer’s orders must be complied with, and such a lack of compliance presents a sufficient basis to dismiss a complaint.  Treffinger v. PPL Electric Utilities Corp., Docket NO. C-20027978, 2003 Pa. PUC LEXIS 3 (Order entered March 3, 2003); Snyderville Community Development Corp. v. Philadelphia Gas Works, Docket No. C-20055032, (Opinion and Order entered July 31, 2006); Application of Black Diamond Cab Co., Docket No. A-00122566 (Order entered December 1, 1966).

ORDER

THEREFORE, 

IT IS ORDERED:

1.
That the motion by Shawane L. Lee, Esquire on behalf of PECO Energy Company to dismiss the formal Complaint of Raymond Swerdlow t/a Joe Sixpack, Inc. in the proceeding of Raymond Swerdlow t/a Joe Sixpack, Inc. v. PECO Energy Company at Docket No. C-2012-2305161 is granted.

2.
That the formal Complaint filed by Raymond Swerdlow t/a Joe Sixpack, Inc. against PECO Energy Company at Docket No. C-2012-2305161 is dismissed with prejudice for failure to prosecute.
3.
That the Secretary’s Bureau mark this matter closed.

Dated: August 24, 2012
_________________________________






Angela T. Jones






Administrative Law Judge
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