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HISTORY OF THE PROCEEDING
On January 13, 2011, the Pennsylvania Public Utility Commission’s (“PUC” or “Commission”) Bureau of Transportation and Safety (“T&S”),
 filed a complaint against Limousine Services Transportation, Inc. (“LST” or “Respondent”) for failure of LST to file evidence of bodily injury and property damage liability insurance with the Commission.  Failure to maintain evidence of insurance with the Commission violates Section 512 of the Public Utility Code and Section 32.11(a) of Title 52 of the Pennsylvania Code. 66 Pa.C.S. § 512 and 52 Pa.Code § 32.11(a), respectively (see below at 13-15).  Through the complaint, T&S proposed a civil penalty in the amount of $500 and cancellation of the Respondent’s certificate of public convenience.  T&S proposed that the Respondent cause its insurer to file evidence of insurance 
or the proposed civil penalty of $500 and cancellation of its certificate of public convenience would take effect by a date certain.    
By Secretarial Letter dated April 12, 2011, mailed to the Respondent, the Commission’s Secretary confirmed the Respondent was notified of the complaint for failure to maintain evidence of bodily injury and property damage liability insurance with the Commission which was served by certified mail on January 13, 2011.  The Commission’s Secretary also stated in the letter that the time to file such evidence with the Commission had run and the Respondent had failed to answer the complaint or pay the fine.  The Secretarial Letter was also served on the Respondent’s insurer.  
The Commission deemed that the allegations of the complaint were admitted.  The Commission enforced the proposed fine of $500 assessed to the Respondent, cancelled Respondent’s corresponding certificate of public convenience at A-00110190, and requested an administrative hold be put on Respondent’s vehicle registrations so that no new or renewal of registration for vehicle of Respondent would occur until assessments of fines were paid, insurance filings were up-to-date, and Respondent’s certificate of public convenience became active.  
By letter sent on March 8, 2012, counsel for LST, Derek J. Reid, Esquire, stated that LST was insured by Knightbrook Insurance Company (“KIC”) for the period of January 1, 2011, through December 31, 2011, at policy no. LPA-000005-01.  LST received notice from the PUC dated December 29, 2010 and again January 13, 2011, that there was no evidence of its insurance.  LST checked with its insurance agent on both occasions and was assured that the notice was erroneously issued and evidence of insurance was dutifully filed with the Commission.  KIC supplied LST with a copy of its National Online Registry with the PUC as proof that the insurer complied with the notice of the Commission.  In this March 8, 2012 letter, LST claimed it did not receive notice of the civil penalty and revocation of its certificate of public convenience (the April 12, 2011, Secretarial Letter) until about February 29, 2012, when its PennDOT (Pennsylvania Department of Transportation) registration renewal was rejected.  LST requested an opportunity to prove that its certificate of public convenience should be restored without penalty and any administrative hold on registration of its vehicles be suspended.  

By letter filed April 13, 2012, counsel for LST emphasized that the Company was not served with notice of any adjudication by the PUC through Secretarial Letter dated April 12, 2011.  Counsel for LST requested a hearing to determine the validity of the adjudication through letter dated April 12, 2011.  

By Opinion and Order entered May 24, 2012, Pa. Pub. Util. Comm’n, Bureau of Transportation and Safety v. Limousine Services Transportation, Inc., Docket Nos. A-00110190 and C-2011-2219826, (“May 24, 2012 Order”) the Commission treated the March 8, 2012 letter as a petition to modify or rescind a Final Commission Order and applied the legal standard under the Public Utility Code at 66 Pa.C.S. § 703(f) and (g) and Duick v. Pennsylvania Gas and Water Co., 56 Pa. P.U.C. 553 (Order entered December 17, 1982)(Petitions succeed only when raise new and novel arguments not previously heard, considered, overlooked or not addressed by the Commission.).  The Commission found that the petition should be granted because it presented information not previously considered.  The Commission vacated the April 2011 Secretarial Letter including the $500 fine the Secretarial Letter imposed, and ordered the matter to the Office of Administrative Law Judge.    
By Notice dated June 26, 2012, this matter was scheduled for Initial Hearing for Tuesday, August 28, 2012 at 10 a.m.  The Hearing Notice reflected that the application was assigned to Administrative Law Judge (“ALJ”) Angela T. Jones.

A Prehearing Order dated July 2, 2012, was issued by ALJ Jones to the parties.  The Prehearing Order confirmed the time and date of the scheduled Initial Hearing and provided appropriate procedure for the Initial Hearing.  Also on July 2, 2012, counsel for LST, Derek J. Reid, Esquire, filed with the Commission his entry of appearance in this matter. 
By Notice dated July 2, 2012, the hearing for August 28, 2012 was cancelled and rescheduled for Initial Hearing on Tuesday, July 17, 2012 at 10 a.m.  Also on July 2, 2012, counsel for I&E, Heidi L. Wushinske, Esquire, filed with the Commission her Praecipe for Appearance in this proceeding.  

The evidentiary hearing convened as scheduled on July 17, 2012.  I&E was present represented by Ms. Wushinske.  Ms. Wushinske was accompanied by Wayne Scott, Esquire, Deputy Chief Prosecutor for I&E and one witness, Mr. Robert J. Bingaman, Supervisor of Motor Carrier Compliance in the Commission’s Bureau of Technical Utility Services.  Respondent was represented by Mr. Reid and was accompanied by one witness, Ms. Sheri Landes, Vice-President of LST.  
I&E presented the following two exhibits:

(1) Form E and Form K filings on behalf of LST from May 2010 through August 2011, PUC Exhibit 1; and
(2) National Online Registries search results concerning LST from January 2010 through June 2012, PUC Exhibit 2.

Both I&E exhibits were admitted into the record.

LST presented the following exhibits:

(1) KIC insurance policy declaration, Exhibit P-1;

(2) National Online Registry for LST insurance, Exhibit P-2;

(3) PennDOT Bureau of Motor Vehicles document dated February 17, 2012, showing cancelled PUC authority, Exhibit P-3;

(4) Letter from counsel of LST requesting rescission of cancelled PUC authority, Exhibit P-4;

(5) PUC Opinion and Order entered May 24, 2012, that vacated the April 2011 Secretarial Letter that cancelled PUC authority and imposed fine and remanded to evidentiary proceeding, Exhibit P-5.  
The parties agreed by stipulation that the Respondent had a valid insurance policy during the period in question concerning this Complaint.  Tr. 6.  During the course of the hearing counsel for LST noticed a critical Form E was missing from PUC Exhibit 1.  At the hearing and confirmed by Order dated July 18, 2012, the undersigned ALJ directed that I&E file an amended PUC Exhibit 1 that included the aforementioned Form E on or before July 24, 2012.  

By electronic mail (“email”) dated July 18, 2012, counsel for I&E produced the critical Form E.  Counsel confirmed by email that a motion would be forthcoming in compliance with the July 18, 2012 Order to admit the critical Form E.  

By email dated July 20, 2012, counsel for LST stated, among other things, that LST does not object to the admission of PUC 1 as amended into the record.  

By electronic filing I&E submitted a motion in compliance with the July 18, 2012 Order to amend PUC Exhibit 1.  The amended PUC Exhibit 1 which consists of seven pages with the seventh page being the Form E supplied by the motion of I&E dated July 24, 2012 was admitted by Order dated July 25, 2012.  This same July 25, 2012, Order acknowledged that the evidentiary record of this proceeding closed on July 24, 2012.

The record consists of 68 pages of transcribed testimony and seven exhibits with Exhibit PUC 1 amended.  The record also includes the Commission formal complaint at these dockets issued on January 13, 2011, and the Commission Opinion and Order at these dockets entered May 24, 2012.  See Tr. 56.  This matter is ripe for decision.
FINDINGS OF FACT

1. The Complainant is I&E represented by Ms. Wushinske.  Tr. 5.
2. The Respondent is LST a holder of a certificate of public convenience at A-00110190, which granted LST authority to operate in the Commonwealth of Pennsylvania as a motor carrier providing limousine service.  Tr. 40.
3. Robert Bingaman is the Compliance Office Manager in the Division of Transportation at the Commission.  He supervises individuals who monitor and review transportation filings that are due before the Commission.  He ensures that any prosecutorial actions are in compliance with the Commission’s regulations and laws.  These duties were performed by Mr. Bingaman regarding this case.  Tr. 9-10.
4. A Form E is proof of bodily injury, property damage and liability insurance.  It is used and accepted by the Commission to show evidence that a motor carrier has a valid insurance policy in compliance with Commission regulations.  Tr. 11-12, 13.

5. A Form K is used by insurance carriers to notify the Commission that an insurance policy is going to be cancelled.  The insurer has 30 days to inform the Commission that it is going to cancel the insurance policy of the insured.  Tr. 12, 13.

6. When the Commission receives a Form K, the receipt of the form alerts the Commission to watch the insurance file of the designated motor carrier.  The insurance file is flagged in the Commission’s case management system and monitored to see if a new Form E is filed to show valid insurance is in place.  Tr. 14.

7. Other than the Forms E and K, the Commission has no other means by which to determine whether the Respondent had valid insurance.  Tr. 13-14.

8. Insurance companies have a National Online Registration (“NOR”) which is an electronic information exchange regarding motor carrier insurance and enables the insurance carriers to provide information to the Commission about the insureds that have had authority granted to them by the Commission.  Tr. 16 and PUC Exhibit 2.

9. Mr. Bingaman obtained a printout from the NOR to show each time a form was filed by an insurance company on behalf of LST.  Tr. 17 and PUC Exhibit 2.

10. KIC submitted a Form E on January 4, 2010 for LST.  The Commission accepted the January 4, 2010, Form E which indicated that LST had insurance.  Tr. 17-18 and PUC Exhibit 2.
11. On May 25, 2010, KIC submitted a Form K to cancel the insurance policy of LST.  The Commission rejected the May 25, 2010, Form K because it was not signed by an authorized company representative and it did not have the home address of the insurance company on the form.  These omissions on the Form K are Commission requirements by policy or regulation which were not complied with.  Tr. 18 and PUC Exhibit 2. 
12. On June 1, 2010, KIC filed a new Form E which was rejected by the Commission.  The insurance company intended to reinstate the insurance because the premium was received by the finance company.  The June 1, 2010, Form E was rejected by the Commission because an authorized signature from the insurance company was needed and the home address of the insurance company was required.  Both the authorized signature and the insurance company’s address were omitted.  Tr. 20 and PUC Exhibit 2.

13. On November 29, 2010, KIC submitted a Form K to be effective January 1, 2011.  The insurance company noted that it was cancelling the insurance because the premium was not paid.  This form was accepted by the Commission.  The Form K submission had the proper PUC authority number (or docket number) as the USDOT number.  The Commission noted that the USDOT number should be the State MC ID (motor carrier identification) number.  The Commission requested that the insurer correct its records regarding the number.  Tr. 20-21 and PUC Exhibit 2.

14. The Form Ks and Es are filed by the insurer; not the insured.  The forms cannot be filed by the insured.  The insurer receives the communication from the Commission regarding the forms.  The insured does not receive this communication from the Commission.  Tr. 27-28.

15. On December 7, 2010, KIC submitted a Form E because the finance company received payment for the insurance policy.  The Commission rejected the form because the PUC authority number was required but was put in the USDOT number designation, the insurance company information was incomplete and the form was not signed by an authorized company representative.  Tr. 22 and PUC Exhibit 2.
16. On December 30, 2010, KIC submitted a Form E to be effective January 1, 2011.  The Commission rejected this form because again it did not have the PUC docket number or State MC ID.  The Commission noted the correct PUC authority number in response to this Form E submission.  The Commission requested that the form be resubmitted with the required information.  Tr. 22 and PUC Exhibit 2.
17. On February 2, 2011, KIC submitted a Form E to be effective January 1, 2011.  The Commission rejected the form because the PUC docket number or state MC ID was required and was not in the designated area for the data.  Tr. 23 and PUC Exhibit 2.

18. On February 24, 2011, KIC submitted a Form K to be effective March 31, 2011.  KIC rendered the Form K because the finance company reported that the premium to insure LST was not paid.  The Commission rejected the form because according to the records of the Commission there was no insurance policy in effect to cancel.  Tr. 23 and PUC Exhibit 2.
19. On March 4, 2011, KIC submitted a Form E to be effective January 1, 2011.  KIC rendered the Form E because the finance company received payment and thus requested reinstatement.  The Commission rejected the form because the State MC ID number or the PUC authority number was required and was not in the designated area for the data.  Tr. 23-24 and PUC Exhibit 2.

20. No one from KIC called the Commission to find out why there were a series of rejected forms.  Tr. 24.

21. The forms can be submitted through the mail or through the NOR system electronically.  The forms must be submitted by the insurer.  Tr. 24.

22. The Commission started the electronic filing with the NOR for evidence of insurance in 2004.  Tr. 61.

23. The Commission will not accept forms that are signed or submitted by the insured.  Tr. 28.

24. Prior to NOR filings for proof of insurance with the Commission, a Form E was only accepted through the mail.  As such prior to NOR, it could take from 3 days to several weeks for the Commission to receive evidence of insurance.  NOR provides more expedited communication between the insurer and the Commission.  Tr. 36.

25. The NOR system is not just used in Pennsylvania.  It is widely used throughout the continental United States.  Tr. 36.

26. The NOR system has been found to be accurate.  Tr. 36-37.

27. The Commission Order entered May 24, 2012, at the dockets for this proceeding did not reinstate the authority of LST.  Tr. 37. 
28. Since 2010 KIC used the NOR system to send forms in to the Commission about LST, the insured carrier.  Tr. 25.       
29. A Form K from American Southern Insurance (“ASI”) on September 12, 2011, communicated that the insurance company was going to cancel the insurance policy of the Respondent effective on September 12, 2011.  Tr. 12-13 and Amended PUC Exhibit 1, page 6.

30. On September 12, 2011, the Commission did not have a new Form E for the Respondent.  Tr. 14.

31. On June 28, 2012, ASI submitted a Form E to be effective July 1, 2012.  The Commission rejected this form because as far as the Commission was concerned the carrier did not have active authority until the issues regarding its insurance were adjudicated.  Tr. 29 and PUC Exhibit 2.
32. It is the opinion of Mr. Bingaman that there is no defect to the Form E submitted by ASI on June 28, 2012.  Tr. 34.

33. Sheri Landes is the Vice President of LST and her operational duties include managing the bills, accounting and marketing of the company.  She also drives when needed.  Tr. 39.

34. In late December 2010, LST received notice from the Commission to send in a Form E as proof of insurance for its limousine business.  LST understood that it could not send to the Commission the Form E as proof of insurance.  LST’s insurer was required to send in the requested proof of insurance.  Tr. 40.

35. Ms. Landes upon receiving the communication from the Commission about proof of insurance called the insurance agent for LST who assured Ms. Landes that the proper paperwork for proof of insurance was submitted.  Ms. Landes was told by the insurance agent that the insurer would handle communicating the evidence of renewed insurance coverage to the Commission.  Tr. 40-41.

36. LST received a second notice from the Commission dated January 13, 2011, which stated that the PUC had not received the required Form E as evidence of insurance.  The Company was given 20 days to provide the required form or a $500 fine would be levied against LST if the evidence was not timely received.  Tr. 41.

37. Ms. Landes again called the insurance agent for LST after receiving the January 13, 2011 notice.  Ms. Landes was assured that the appropriate paperwork was completed by the insurance company and the required form was filed with the Commission.  The insurance company suggested that perhaps the January 13, 2011 notice crossed paths in the mail with the required form as proof of insurance.  Tr. 41-42.
38. As far as LST was concerned by January 13, 2011, Ms. Landes had appropriate insurance in effect for LST.  The insurer was KIC.  Tr. 42.

39. LST had an insurance policy number LPA-000005-01 from KIC effective from January 1, 2011, through to January 1, 2012.  Tr. 42 and Exhibit P-1.
40. Ms. Landes received verbal affirmation from her insurer that the PUC received evidence of insurance for LST effective January 1, 2011, through to January 1, 2012.  Tr. 43.

41. The insurer, KIC, caused LST to receive a copy of the NOR as evidence of insurance effective January 1, 2011.  Tr. 43-44 and Exhibit P-2.
42. Sometime prior to February 17, 2012, LST submitted the paperwork to renew its license for the fleet of cars with PennDOT’s department of motor vehicle.  At the end of February 2012 the department returned the check for the fee to renew the license for the fleet stating that there was a problem with the authority of the company and the company should contact the Commission.  Tr. 44-45 and Exhibit P-3.

43. Ms. Landes and LST were not aware that the certificate of public convenience was cancelled for the limousine company until the company received the returned check from PennDOT in February 2012.  Tr. 45.

44. Ms. Landes called the Commission and was told to hire an attorney to start the process of how to reinstate the certificate of public convenience for LST.  Tr. 45.  
45. LST is insured by ASI but the company’s effort to present evidence of insurance to the Commission was rejected in April 2011 because the Commission cancelled the certificate of public convenience for LST.  Tr. 46-47.

46. The information regarding the Form Es and Ks related to the insurance of LST has never been seen by LST and the information regarding the NOR exchange with the Commission was never transmitted to Ms. Landes.  Tr. 47.

47. Ms. Landes never heard anything further about proof of insurance for LST after she received the complaint from the Commission requesting the proof within 20 days or be subject to a $500 fine - the Commission Secretarial Letter dated January 13, 2011.  Ms. Landes asked her insurance agent if proof of insurance was sent to the Commission and she was assured that it had and that the agent would address the Commission.  She did not think to answer the Commission complaint.  Tr. 49.

48. The Form E that LST’s insurance agent from KIC gave Ms. Landes as evidence of filed insurance with the Commission does not have that the form was accepted.  It is merely a printout of the form’s submission.  Tr. 50.

49. LST has not moved from 215 Noble Street, Souderton, Pennsylvania, which is its mailing address.  Tr. 50-51.
50. The insurance from January 1, 2011 through to January 1, 2012, was the eighth year LST renewed with KIC.  Tr. 49.

51. LST was operating its fleet of vehicles until they received the check back from PennDOT department of motor vehicles in February 2012.  Tr. 54-55.

52. When LST received the check back from PennDOT the company stopped operating and started to resolve the issue of its cancelled certificate of public convenience.  Tr. 55.
DISCUSSION

The instant proceeding involves a Commission determination that Respondent has failed to maintain evidence of insurance on file with the PUC in violation of Commission statute and regulations.  April 12, 2011 Secretarial Letter.  Consistent with 66 Pa.C.S. § 315(b), the burden of proof is on the Respondent to show that it has complied with the Commission’s regulations and orders.
Section 315(b) of the Public Utility Code, 66 Pa.C.S. § 315(b) states, 

Compliance with commission determinations and orders. --  In any case involving any alleged violation by a public utility, contract carrier by motor vehicle, or broker of any lawful determination or order of the commission, the burden of proof shall be upon the public utility, contract carrier by motor vehicle, or broker complained against, to show that the determination or order of the commission has been complied with.

“Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, even by the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Stated differently, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of the record as a whole.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957), cert. denied, 352 U.S. 965 (1957).  


The issue in this case is whether the Respondent, LST, timely filed with the Commission a valid Form E as required by regulation, to notify the Commission of valid insurance. Tr. 6, 8.  In this proceeding, it is alleged that LST has violated 66 Pa.C.S. § 512, 52 Pa.Code § 32.2(c) and 52 Pa.Code § 32.11(a) as of January 13, 2011, and LST failed to cause its insurer to file evidence of insurance with the Commission within 20 days subsequent to January 13, 2011.  Tr. 57-58.  April 12, 2011 Secretarial Letter.
The pertinent statute, Section 512 of the Commission’s statute states, 
§ 512.  Power of commission to require insurance. 

The commission may, as to motor carriers, prescribe, by regulation or order, such requirements as it may deem necessary for the protection of persons or property of their patrons and the public, including the filing of surety bonds, the carrying of insurance, or the qualifications and conditions under which such carriers may act as self-insurers with respect to such matters. All motor carriers of passengers, whose current liquid assets do not exceed their current liabilities by at least $100,000, shall cover each and every vehicle, transporting such passengers, with a public liability insurance policy or a surety bond issued by an insurance carrier or a bonding company authorized to do business in this Commonwealth, in such amounts as the commission may prescribe, but not less than $5,000 for one and $10,000 for more than one person injured in any one accident.
66 Pa.C.S. § 512.  Regarding the power to require insurance, the Commission has required the following relevant regulations:
1. § 32.2. Insurance forms and procedures.

 (a)  Forms for certificates of insurance and others. Endorsements for policies of insurance and surety bonds, certificates of insurance, applications to qualify as a self-insurer, or for approval of other securities or agreements, and notices of cancellation shall be in the form prescribed and approved by the Commission. 

 (b)  Surety bonds and certificates in effect continuously. Surety bonds and certificates of insurance shall specify that coverage will remain in effect continuously until terminated, except under one of the following: 

   (1)  When filed expressly to fill prior gaps or lapses in coverage or to cover grants of emergency temporary authority of unusually short duration and the filing clearly so indicates. 

   (2)  Urgent circumstances, when special permission is obtained from the Commission. 

 (c)  Filing and copies. Certificates of insurance, surety bonds and notices of cancellation shall be filed with the Commission in triplicate. An approved copy will be returned to sender if a self-addressed, stamped envelope is enclosed with the filing. 

 (d)  Name of insured. Certificates of insurance and surety bonds shall be issued in the full and correct name of the individual, partnership, corporation or other party to whom the certificate, permit or license is, or is to be issued. In the case of a partnership, all partners shall be named. 

 (e)  Cancellation notice. Except as provided in subsection (f), surety bonds, certificates of insurance and other securities or agreements may not be cancelled or withdrawn until after 30 days’ notice in writing has been issued by the insurance company, surety, motor carrier, broker or other party, to the Commission at its office in Harrisburg, Pennsylvania. The period of 30 days begins from the date the notice is actually received at the office of the Commission. 

 (f)  Termination by replacement. Certificates of insurance of surety bonds which have been accepted by the Commission under this chapter may be replaced by other certificates of insurance, surety bonds or other security, and the liability of the retiring insurer or surety under the certificates of insurance or surety bonds shall be considered as having terminated as of the effective date of the replacement certificate of insurance, surety bond or other security, if the replacement certificate, bond or other security is acceptable to the Commission under this chapter. 

 (g)  Refusal to accept, or revocation by the Commission of surety bonds. The Commission may refuse to accept or may revoke its acceptance of a surety bond, certificate of insurance or other securities or agreements if, in its judgment, the security does not comply with this chapter or fails to provide satisfactory or adequate protection for the public. Revocation of acceptance of a certificate of insurance, surety bond or other security does not relieve the motor carrier from compliance with this chapter. 

 (h)  Compliance. Failure to maintain evidence of insurance on file with the Commission in accordance with this chapter shall cause the immediate suspension of the rights and privileges conferred by a certificate of public convenience or permit held by the motor carrier. The Commission may establish rules under which suspended rights and privileges may be temporarily reinstated pending compliance with this chapter. 

52 Pa.Code § 32.2; and 
2. § 32.11. Passenger carrier insurance.

 (a)  A common carrier or contract carrier of passengers may not engage in intrastate commerce and a certificate or permit will not be issued, or remain in force, except as provided in § 32.15 (relating to applications to self-insure) until there has been filed with and approved by the Commission a certificate of insurance by an insurer authorized to do business in this Commonwealth, to provide for the payment of valid accident claims against the insured for bodily injury to or the death of a person, or the loss of or damage to property of others resulting from the operation, maintenance or use of a motor vehicle in the insured authorized service. 

 (b)  The liability insurance maintained by a common or contract carrier of passengers on each motor vehicle capable of transporting fewer than 16 passengers shall be in an amount not less than $35,000 to cover liability for bodily injury, death or property damage incurred in an accident arising from authorized service. The $35,000 minimum coverage is split coverage in the amounts of $15,000 bodily injury per person, $30,000 bodily injury per accident and $5,000 property damage per accident. This coverage shall include first party medical benefits in the amount of $25,000 and first party wage loss benefits in the amount of $10,000 for passengers and pedestrians. Except as to the required amount of coverage, these benefits shall conform to 75 Pa.C.S. §§ 1701-1799.7 (relating to Motor Vehicle Financial Responsibility Law). First party coverage of the driver of certificated vehicles shall meet the requirements of 75 Pa.C.S. § 1711 (relating to required benefits). 

 (c)  The liability insurance maintained by a common or contract carrier of passengers on each motor vehicle capable of transporting 16 to 28 passengers shall be in an amount not less than $1 million to cover liability for bodily injury, death or property damage incurred in an accident arising from authorized service. Except as to the required amount of liability coverage, this coverage shall meet the requirements of 75 Pa.C.S. §§ 1701-1799.7. 

 (d)  The liability insurance maintained by a common or contract carrier of passengers on each motor vehicle capable of transporting more than 28 passengers shall be in an amount not less than $5 million to cover liability for bodily injury, death or property damage incurred in an accident arising from authorized service. Except as to the required amount of liability coverage, this coverage shall meet the requirements of 75 Pa.C.S. §§ 1701-1799.7. 

 (e)  The limits in subsections (b)-(d) do not include the insurance of cargo.
52 Pa.Code § 32.11.



Critical to whether or not LST did indeed violate Commission regulations and statute is whether the Form Es and Ks presented were valid or determined valid by the I&E and the timeliness of any valid forms.  A more concise illustration of I&E’s determinations of the Form Es and Ks submitted by the insurer of the Respondent is the following:

	Form type
	Submit date
	Effective date
	PUC Action

Accept     Reject
	Form comments
Insurer                        PUC

	Form E
	1/04/10
	1/01/10
	√
	
	N/A
	N/A

	Form K*
	4/29/10
	6/03/10
	√
	
	Unpaid premium
	N/A

	Form E*
	5/13/10
	1/01/10
	√
	
	Premium paid; reinstate
	N/A

	Form K
	5/25/10
	6/29/10
	
	√
	Unpaid premium
	Form unsigned; need home address of insurer

	Form E*
	6/01/10
	1/01/10
	
	√
	Premium paid; reinstate
	Resubmit; form unsigned; insurer address required 

	Form K*
	11/29/10
	1/01/11
	√
	
	Unpaid premium
	A-110190 is state ID not USDOT number; correct your records

	Form E*
	12/07/10
	1/01/10
	
	√
	Premium paid; reinstate
	State ID required; form unsigned; insurer info. incomplete; resubmit 

	Form E
	12/30/10
	1/01/11
	
	√
	N/A
	State ID required; resubmit

	Form E*
	2/02/11
	1/01/11
	
	√
	N/A
	State ID required

	Form K*
	2/24/11
	3/31/11
	
	√
	Premium unpaid
	No record of policy 

	Form E*
	3/04/11
	1/01/11
	
	√
	Premium paid
	State ID required

	Form K*
	5/27/11
	7/01/11
	
	√
	
	Authority cancelled 4-12-11

	Form E#
	7/14/11
	7/01/11
	
	√
	
	Authority cancelled 4-12-11

	Form K#
	8/05/11
	9/12/11
	
	√
	
	Authority cancelled 4-12-11

	Form E#
	6/28/12
	7/01/12
	
	√
	
	Insured does not have current active authority.  Cannot accept authority until reinstate via adjudication


* -- Denotes forms where A-110190 placed in USDOT designated field.

# -- Denotes forms submitted by ASI, all other forms submitted by KIC.   
PUC Exhibit 2.
The last form accepted by I&E was a Form K submitted by KIC on November 29, 2010, effective January 1, 2011.  LST has no accepted form by I&E on file after the November 29, 2010, submission.  The Form K resulted in no evidence of insurance on file with the Commission for LST as of January 1, 2011.  The Commission served by Secretarial Letter dated January 13, 2011, a formal complaint to LST alleging failure to follow the Commission regulations regarding insurance.  Tr. 56.  (Parties were notified during the evidentiary hearing that official notice was taken of the January 13, 2011, Secretarial Letter in compliance with 52 Pa.Code § 5.408(c).
  No party chose to assert opposition to the official notice.)  Consequently, the action taken by the Commission to file a formal complaint alleging LST’s failure to comply with 66 Pa.C.S. § 512 and 52 Pa.Code § 32.11(a) seemed warranted.  However, I find it necessary to examine the actions taken by I&E in this matter of exchanging information with the insurer of LST.

Throughout 2010, KIC submitted eight forms on behalf of LST.  PUC Exhibit 2.  Of the eight forms submitted in 2010, four forms were accepted by the Commission.  Of the four forms accepted by the Commission, three of those forms had the State ID or PUC authority number in the place designated for the USDOT.  Id.  The Commission rejected KIC submitted forms where the sole cause of rejection was that the authority number was in the field designated as the USDOT and not in the field designated as the State ID on the forms.  See PUC Exhibit 2, submission dates, 2/02/11 and 3/04/11.  These forms were submitted prior to the Commission Secretarial Letter cancelling the authority of LST, which occurred on April 12, 2011.  The cancelling of the authority of LST was based on the carrier’s failure to comply with proof of insurance filed with the Commission.

It is inconsistent on the part of I&E to accept forms when the State ID is placed in the field designated for the USDOT and to also reject forms that have the State ID in the field designated for the USDOT.
It is true that 52 Pa.Code § 32.2(g) states, in relevant part, “The Commission may refuse to accept or may revoke its acceptance of a surety bond, certificate of insurance or other securities or agreements if, in its judgment, the security does not comply with this chapter or fails to provide satisfactory or adequate protection for the public.”  (Emphasis added.)  The judgment of I&E, however, must necessarily be consistent.  Otherwise, some carriers may fortuitously operate being held to a lower standard while other carriers are prohibited to operate simply because they are held to a higher standard.  Such a scenario, of inconsistency of standards, does not afford adequate protection for the public, and thus, cannot be condoned.  
The action by the Commission on April 12, 2011, to cancel the authority of LST for failure to provide evidence of valid insurance with the Commission was taken due to the judgment of I&E regarding the forms.  However, I find that I&E’s own actions in executing its judgment of the forms filed by the insurer, KIC, on behalf of LST were problematic and inconsistent.  I cannot hold LST, and its insurer KIC, to inconsistent judgments.  

I&E was inconsistent in judging the filed forms regarding the insurance of LST.  These inconsistent judgments are not reasonable or adequate to protect the public.  Moreover, if the judgments by I&E were consistent either the only form to be accepted in 2010 would have been the Form E submitted on January 4, 2010, or I&E would have accepted the Form E submitted February 2, 2011.  In the latter case, the evidence to cancel the authority of LST on April 12, 2011, would have been changed to show compliance with the January 13, 2011, Secretarial Letter.  LST was given 20 days to cause its insurer to file evidence of insurance with the Commission.  February 2, 2011 (date of submission of a Form E that was rejected because the State ID was placed in the USDOT field) is within 20 days of January 13, 2011.  

Based on the totality of the record evidence, I find that I&E in executing its judgment on the evidence provided by the insurer of the Respondent was inconsistent, which caused I&E to declare that the evidence of insurance provided was not sufficient.  I cannot find that Respondent violated the Commission regulations and statute in failing to maintain evidence of insurance on file with the Commission based on the inconsistent judgment of I&E.
By the May 24, 2011 Order, the Commission vacated the April 12, 2011 Secretarial Letter that cancelled the authority of LST.  By definition “vacate” means “To annul; to set aside; to cancel or rescind.  To render an act void; as, to vacate an entry of record, or a judgment.”  Black’s Law Dictionary 803 (abridged 5th ed. 1983).  Included in the May 24, 2011 Order was that the $500 fine imposed was also vacated.  Because the May 24, 2011 Order did not reinstate the authority of LST but vacated the April 12, 2011 Secretarial Letter, LST must cause its insurer to file evidence of proof of current insurance with I&E.  LST will have its authority reinstated pending proof of its current insurance.
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 1101.

2. The Commission may refuse to accept or may revoke its acceptance of a surety bond, certificate of insurance or other securities or agreements if, in its judgment, the security does not comply with this chapter or fails to provide satisfactory or adequate protection for the public.  Revocation of acceptance of a certificate of insurance, surety bond or other security does not relieve the motor carrier from compliance with this chapter.  52 Pa.Code § 32.2(g).

3. I&E, failed to provide consistent judgment in commenting on the evidence of insurance filed by the insurer of Respondent.
ORDER

THEREFORE, 

IT IS ORDERED:

1. That the formal complaint filed by the Pennsylvania Public Utility Commission, Bureau of Investigation and Enforcement f/k/a Bureau of Transportation and Safety at Docket No. C-2011-2219826 is dismissed.
2. That Limousine Services Transportation, Inc., should cause to be filed with the Pennsylvania Public Utility Commission, Bureau of Investigation and Enforcement f/k/a Bureau of Transportation and Safety current and valid evidence of insurance within 30 days of entry of this Order.  

3. That if Limousine Services Transportation, Inc., complies with ordering paragraph 2, that its certificate of public convenience at Docket No. A-00110190 shall be reinstated.

4. That if Limousine Services Transportation, Inc., fails to comply with ordering paragraph 2, that Pennsylvania Public Utility Commission, Bureau of Investigation and Enforcement f/k/a Bureau of Transportation and Safety take the appropriate steps to prosecute the public utility for failure to comply with Commission regulations.
5. That the Secretary’s Bureau mark this matter closed. 
Date:
September 6, 2012



____________________________________








Angela T. Jones







Administrative Law Judge
� 	By Order entered August 11, 2011, at Docket No. M-2008-2071852, the Commission reorganized the enforcement function of T&S into a new Bureau of Investigation and Enforcement (“I&E”).  Consequently, for purposes of this proceeding, T&S and I&E refer to the same enforcement by the Commission for compliance of Commission transportation and safety statutes and regulations.


� 	52 Pa.Code 5.408(c) states, “Upon notification that facts are about to be or have been notices, a party adversely affected shall have the opportunity upon timely request to show that the facts are not properly noticed or that alternative facts should be noticed.”  





17

