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Raymond E. Anderson				:
							:
	v.						:		C-2012-2299593
							:
Duquesne Light Company				:



INITIAL DECISION


Before
John H. Corbett, Jr.
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On April 16, 2012, Raymond E. Anderson (“Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) alleging personnel from Duquesne Light Company (“Respondent” or “Duquesne Light”) trespass on his property to conduct maintenance and line clearance activities on its facilities located in a right-of-way on property owned by a neighbor.  For relief, he asks that Duquesne Light be directed to not trespass on his property.  Respondent answered the complaint on May 9, 2012 asserting it has a right to enter the property burdened by its facilities pursuant to a right-of-way agreement and alternatively, it has an easement by prescription by virtue of having its facilities on the property and accessing the property for maintenance and repairs for nearly 60 years.

		I received this case assignment on June 4, 2012.  A standard Prehearing Order was issued on June 5, 2012.  On July 11, 2012, an Interim Order was issued without objection granting Respondent’s motion for a continuance of the July 12, 2012 telephonic hearing in order to give the parties an opportunity to further discuss settlement.  This case was then rescheduled for a telephonic hearing on September 5, 2012.
		On this latter date, a telephonic hearing convened and Complainant appeared pro se.  Jennifer L. Allison, Esq. represented Respondent.  Complainant submitted one exhibit that was admitted into the record.  Neither party filed a brief.  At the conclusion of Complainant’s case-in-chief, Respondent’s counsel moved to dismiss the complaint for lack of subject matter jurisdiction.  This decision memorializes my ruling at the hearing granting the motion.

FINDINGS OF FACT

1. Complainant, Raymond E. Anderson, resides at 2423 Rihn Strasse, Gibsonia, Pennsylvania 15044.

2. Respondent, Duquesne Light Company, provides residential electric service to Complainant at the foregoing location.

3. Complainant has lived at 2423 Rihn Strasse since 1978.

4. In 1999, Complainant purchased 4.3 acres of property from a neighbor.

5. Over the years and as recently as a year or two ago, Complainant claims Duquesne Light personnel have trespassed on his 4.3 acres in order to access a right-of-way on his neighbor’s property where it engages in maintenance and line clearance for four of its poles and related facilities.

6. Duquesne Light avers it has an easement to perform this work.

7. Complainant does not contend that Duquesne Light’s service or facilities are in any way unsafe, unreasonable or inadequate.

DISCUSSION

		As a creature of legislation, the Commission possesses only the authority the State Legislature has specifically granted to it in the Public Utility Code (the “Code”), 66 Pa. C.S. §§101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 477 Pa. 1, 383 A.2d 791 (1977); Allegheny County Port Authority v. Pa. P.U.C., 427 Pa. 562, 237 A.2d 602 (1967); Behrend v. Bell of Pa., 257 Pa. Superior Ct. 35, 390 A.2d 233 (1978); Harrisburg Taxicab & Baggage Co. v. Pa. P.U.C., 786 A.2d 288 (Pa. Cmwlth. 2001); and City of Erie v. Pa. Electric Co., 383 A.2d 575 (Pa. Cmwlth. 1978).  Parties to an action may not confer jurisdiction upon a tribunal where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602 (1967).  Similarly, a challenge to subject matter jurisdiction is never waived; this jurisdictional question may be raised at any stage of the judicial process.  Commonwealth v. Atlantic & Gulf Coast Stevedores, Inc., 422 Pa. 442, 221 A.2d 128 (1966).  Furthermore, the mere fact that a party to an action qualifies as a regulated utility does not automatically confer subject matter jurisdiction upon the Commission.  DeFrancesco v. Western Pennsylvania Water Co., 499 Pa. 374, 453 A.2d 595 (1982).

		As directed by Section 501 of the Code, 66 Pa. C.S. §501, the Commission must “enforce, execute and carry out, by its regulations, orders or otherwise” all the provisions of the Code.  Section 701 of the Code, 66 Pa. C.S. §701, allows any person, having an interest in the subject matter, to file a formal complaint in writing with the Commission setting forth any act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the Commission has jurisdiction to administer.  See also, 52 Pa. Code §5.21(a).

		Section 1501 of the Code, 66 Pa. C.S. §1501, mandates that a public utility must furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and must make such repairs, changes, alterations, substitutions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience and safety of its patrons and the public.  Upon finding that the service or facilities of a public utility are unreasonable, unsafe or inadequate, the Commission may prescribe, by regulation or order, the reasonable, safe and adequate service or facilities that a public utility must furnish or employ.  66 Pa. C.S. §1505.

		Stated differently, the Commission is responsible “for prescribing rules and regulations governing reasonableness, adequacy and sufficiency of service, and the courts have interpreted those sections as vesting in the [Commission] exclusive jurisdiction over those matters.”  T.W. Phillips Gas & Oil Co. v. Peoples Natural Gas Co., 492 A.2d 776, 779 (Pa. Cmwlth. 1985).  In order to sustain a complaint, the Commission must find that the utility violated its duty under the Code, the Commission’s regulations or a Commission order.  West Penn Power Co. v. Pa. P.U.C., 478 A.2d 947 (Pa. Cmwlth. 1984).

		The Commission has no jurisdiction to review a claim of trespass.  Because the Commission possesses only those powers expressly conferred upon it by the legislature, the Commission does not “have jurisdiction over private contractual disputes between citizens and utilities.”  T.W. Phillips, 492 A.2d at 779.  Hence, the Commission “does not have jurisdiction to determine the scope and validity of an easement.”  Fairview Water Co. v. Pa. P.U.C., 509 Pa. 384, 393, 502 A.2d 162, 167 (1985); Rogoff v. Buncher Co., 395 Pa. 477, 151 A.2d 83 (1959); Hoch v. Philadelphia Electric Co., 341 Pa. Superior Ct. 598, 492 A.2d 27 (1985); Messina v. Bell Atlantic-Pennsylvania, Inc., Docket No. C-00968225, 1998 Pa. PUC LEXIS 190 (Order entered September 23, 1998); and Shafer, et al. v. National Utilities, Inc., Docket No. C‑00956802, 1996 Pa. PUC LEXIS 57 (Order entered June 12, 1996).  Accordingly, the Commission has no jurisdiction to determine whether Duquesne Light operated within the scope of its easement when it entered upon Complainant’s property to perform maintenance or line clearance for its facilities or whether it committed a trespass upon Complainant’s property.  These questions remain for a Court of Common Pleas to decide and not for this Commission.

		Finally, Complainant does not question the safety, reasonableness or adequacy of Duquesne Light’s service or facilities.  66 Pa. C.S. §1501.  Therefore, no jurisdictional issue exists for the Commission to consider.  Accordingly, the complaint must be dismissed.

CONCLUSION OF LAW

		The Commission has no jurisdiction to determine the scope and validity of an easement.  Fairview Water Co. v. Pa. P.U.C., 509 Pa. 384, 393, 502 A.2d 162, 167 (1985).


ORDER

		THEREFORE,

		IT IS ORDERED:

1. That the motion of Duquesne Light Company to dismiss the complaint of Raymond E. Anderson at Docket No. C-2012-2299593 for lack of subject matter jurisdiction is hereby granted.

2. That the complaint of Raymond E. Anderson against Duquesne Light Company at Docket No. C-2012-2299593 is hereby dismissed.


Date: September 6, 2012										
							John H. Corbett, Jr.
							Administrative Law Judge
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