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Connie McRoberts					:
							:	
							:	
	v.						:		C-2012-2281317
						:
Pennsylvania Power Company			:



ORDER DENYING MOTION FOR SUMMARY JUDGMENT


Before
Dennis J. Buckley
Administrative Law Judge


		This case involves a formal Complaint filed by Connie McRoberts (Complainant) against Pennsylvania Power Company (Penn Power or Respondent) in which the Complainant argues that she should not be billed a smart meter charge because she does not have a smart meter.  The Complainant demands a refund of the charges applied to past bills for a smart meter.  Penn Power filed an Answer and New Matter as well as a Motion for Summary Judgment 
and asks that the Complaint be dismissed. 

HISTORY OF THE PROCEEDING

		 On December 22, 2011, the Complainant filed a formal Complaint contending that she should not be billed a smart meter charge because she does not have a smart meter.  The Complainant demanded a refund of the charges applied to past bills for a smart meter and an end to the billing.  

		On January 24, 2012, Penn Power filed an Answer to the Complaint, and New Matter, properly endorsed with a Notice to Plead, admitting that the Complainant does not have a smart meter at her service location and that Complainant has been assessed a Smart Meter Technologies Charge.  In its New Matter, Penn Power asserts that the Smart Meter Technologies Charge was approved by a Commission Order entered June 9, 2010 at Docket No. M-2009-2123950, and that the Charge is part of Penn Power’s lawfully filed tariff, Electric Pa. P.U.C. No. 35, and that Penn Power is required by statute, Commission Order and its Commission-approved tariff to install Smart meters throughout its service territory and charge the Smart Meter Technologies Charge to its customers. 

		According to Commission records, the Complainant has not filed any responsive pleading to Penn Power’s Preliminary Objections.

		On February 1, 2012, an Interim Order Setting a Conference Between Parties was issued and directed to the Commission’s Mediation Unit, but that mediation did not result in a resolution of the Complaint.

		On April 25, 2012, Penn Power filed a Motion for Summary Judgment pursuant to 52 Pa. Code § 5.102

		On July 23, 2012, this matter was assigned to me as Motion Judge. 

DISCUSSION

		The Commission's Rules of Administrative Practice and Procedure permit the filing of preliminary objections. 52 Pa. Code § 5.101.  See Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

		A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979);  Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission has adopted this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).

		The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commw. of Pa., 490 A.2d 402 (Pa. 1985).  Therefore, in ruling on a preliminary objection, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  Id.  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees' Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) citing, Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).

		Penn Power’s Motion for Summary Judgment seeks the dismissal of the Complaint because the Smart Meter Charge is mandatory.

		According to Commission records, the Complainant has not filed any responsive pleading to Penn Power’s Motion for Summary Judgment.

	Considering Penn Power’s Motion for Summary Judgment, the Commission’s regulation at 52 Pa. Code § 5.102(d)(1) states:

Standard for grant or denial on all counts. The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate. The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.

		Although I agree with Penn Power’s position with respect to the state of the law, but the facts of this case are not entirely clear.  Further, and although the Complainant has failed to file any response to either Penn Power’s New Matter or Motion for Summary Judgment, I am faced with the Commission’s decision in Richard Carlock v. The United Telephone Company of Pa., Docket No. F-00163617 (Order entered July 14, 1993).  In Carlock, the Commission expressed a preference that administrative law judges refrain from dismissing complaints against unrepresented complainants without first giving them the opportunity to be heard orally and develop a sufficient record.    The concern was expressed in Carlock that, in general, pro se complainants may find it difficult to navigate through pre-hearing motions and should be given the chance to orally describe their basic issue and supporting facts.  Traditionally, the Commission has been hesitant to rule unfavorably against pro se litigants based on technical grounds. See, e.g., Destefano v. Peoples Natural Gas Company, 56 Pa. P.U.C. 489 (1982); Halpern v. The Bell Telephone Company of Pennsylvania, Docket No. C-00923950 (October 19, 1992); William Schlinder v. The Bell Telephone Company of Pennsylvania, Docket No. F-00161252 (March 26, 1993).  It is in the public interest that all litigants, particularly pro se litigants, be afforded a meaningful opportunity to be heard.  Penn Power’s Motion for Summary Judgment shall be denied and this matter will be set for an evidentiary hearing.  

		
ORDER

		THEREFORE,

		IT IS ORDERED:

		1.	That the Motion for Summary Judgment filed by Pennsylvania Power Company seeking dismissal of the Complaint filed by Connie McRoberts at Docket No. C-2012-2281317, is denied.



		2. 	That the Complaint filed by Connie McRoberts against Pennsylvania Power Company is to be set for an evidentiary hearing.

	

Date:	September 19, 2012				___________________________________
							Dennis J. Buckley
							Administrative Law Judge
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