BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION


Chateau Woods, Inc. 				:
						:
	v.					:		C-2012-2314036
						:
United Water Pennsylvania, Inc.		:


ORDER DENYING MOTION FOR JUDGEMENT ON THE PLEADINGS 


On July 29, 2012, Chateau Woods, Inc. (Chateau Woods) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against United Water Pennsylvania, Inc. (United).  The complaint alleges that Chateau Woods was the developer of a tract of land located in Lower Paxton Township, Dauphin County known as Kings Point.  

According to the complaint, Chateau Woods and United entered into a water main extension agreement, dated July 25, 2000, for a non bona fide customer.  Attached to the complaint is a copy of the agreement.  The complaint asserts that the agreement required Chateau Woods to assume the financial burden of extending water mains to serve the Kings Point development.  The complaint asserts that Chateau Woods paid $79,635.00 to United as a retainer prior to any work being performed by United as required by the agreement.  

Chateau Woods points out that the terms of the agreement provided that a portion of the retainer paid to United would be refunded to Chateau Woods for each customer that obtained water service in the Kings Point development.  However, the agreement also provided that any part of the retainer not refunded within ten years would be considered a contribution to United.  

The complaint indicates that Chateau Woods last received a refund check from United on July 12, 2010.  The complaint contends that Chateau Woods has made repeated requests that United return the balance approximately $47,000 from the retainer to it but that United has refused to return any amount.
The complaint contends that United has been unjustly enriched by refusing to return the balance of the retainer.  The complaint also argues that the agreement is an adhesion contract and that the terms of the agreement should be modified.  The complaint requests that the Commission declare the agreement modified so that the balance of the retainer is refunded to Chateau Woods.
 
The Respondent filed an answer with new matter on August 6, 2012.  The answer admits that Chateau Woods was a land developer in Lower Paxton Township.  The answer alleges that the development was originally planned for 41 town homes but that the “as built” plans show only 28 town homes were built.

The answer admits that Chateau Woods and United are parties to the agreement dated July 25, 2000, attached to the complaint.  However the answer alleges that the copy of the agreement attached to the complaint is not a complete copy of the agreement.  The answer argues that the agreement is just and reasonable and consistent with the Public Utility Code and United’s tariff.    

According to the answer, the agreement only required Chateau Woods to pay United construction overhead estimated at $9,792.00 and finally determined to be $7,082.00.  According to the answer, United refunded this difference to Chateau Woods.  United denies that Chateau Woods paid it a retainer of $79,635.00.  The answer also denies that United holds any retainer amount as alleged in the complaint.  

 The answer admits that the agreement provides that United would refund an amount to Chateau Woods for each customer that obtained water service in the Kings Point development and that United refunded a total of $6,782.00 to Chateau Woods over the ten year period.  The answer denies that United holds any retainer money to be returned to Chateau Woods.

The new matter asserts that Chateau Woods as a developer was a non-bona fide service applicant as defined by United’s tariff.  United’s tariff at pages 30-37 sets forth the form of agreement for extension of mains for non-bona fide service applicants.  Attached to the answer with new matter are pages 30-37 of United’s tariff.  According to the new matter, the language in United’s tariff regarding non-bona fide service applicants is identical to the language that was in effect in 2000 when Chateau Woods and United entered into their agreement.  The new matter contends that the terms and conditions set forth in the agreement between Chateau Woods and United are consistent with United’s tariff and the Public Utility Code.  The answer with new matter requests that the Commission deny and dismiss the complaint. 

By notice dated August 23, 2012, the Commission scheduled an initial hearing for this matter on October 4, 2012 at 10:00 a.m. in Hearing Room 3, Commonwealth Keystone Building in Harrisburg.  I issued a prehearing order on August 24, 2012, addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements. 

On August 29, 2012, Chateau Woods filed an answer to United’s new matter.  The answer to new matter admits that the agreement between Chateau Woods and United is consistent with United’s tariff but denies that the agreement and tariff are reasonable, fair or legal.  The answer to new matter reiterates that Chateau Woods is entitled to a refund of the money it paid to United.  The answer to new matter requests that the Commission declare the agreement modified so that the balance of the retainer is refunded to Chateau Woods.

	On September 6, 2012, United filed a motion for judgment on the pleadings.  The motion contends that the agreement is consistent with United’s tariff and that there is no basis for the Commission to modify the tariff.  The motion points out that the Public Utility Code requires United to adhere to its tariff and that the tariff has the force and effect of law.  

	The motion alleges that United has complied with the terms of the agreement and its tariff with regard to collecting the construction overhead cost from Chateau Woods, refunding a portion of that amount to Chateau Woods and refunding the correct amount to Chateau Woods for each customer that obtained water service.  Since it has complied with the terms of its tariff, United argues that it is entitled to judgment as a matter of law.  The motion requests that the Commission grant its motion and issue a ruling in its favor. 


	On September 14, 2012, Chateau Woods filed an answer to the Respondent’s motion for judgment on the pleadings.  The answer to United’s motion denies that the tariff provisions are reasonable, fair or legal.  The answer to United’s motion alleges that there are issues of material fact that require a hearing to resolve.  The answer requests that the Commission dismiss United’s motion for judgment on the pleadings.  

	The motion for judgment on the pleadings is ready for decision.  For the following reasons, I will deny the motion. 

The Commission’s Rules of Practice and Procedure at 52 Pa. Code §5.102 govern motions for judgment on the pleadings.  The Commission will grant a motion for judgment on the pleadings only if the pleadings show there is no genuine issue as to a material fact and the moving party is entitled to judgment as a matter of law.  Judgment on the pleadings should be granted only in a case where the moving party’s right to prevail is so clear that a trial would be a fruitless exercise.  Williams v. Lewis, 466 A.2d 682 (Pa. Super. 1983); Service Employees International Union, Local 69, AFL-CIO v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, Docket No. C-20028539 (Order entered December 19, 2003)  In ruling on a motion for judgment on the pleadings, the tribunal must consider as true all well-pleaded averments of the party against whom the motion is directed and consider against him only those facts he specifically admits.  Judgment on the pleadings should be entered only when the case is clear and free from doubt.  Reuben v. O’Brien, 496 A.2d 913 (Pa. Super 1985)

In this case, the complaint states that Chateau Woods and United entered into a water main extension agreement, dated July 25, 2000, for a non bona fide customer.  The complaint asserts that the agreement required Chateau Woods to assume the financial burden of extending water mains.  The complaint asserts that Chateau Woods paid funds to United prior to any work being performed by United as required by the agreement.  

The complaint asserts that the terms of the agreement provided that a portion of the funds paid to United would be refunded to Chateau Woods for each customer that obtained water service.  The complaint alleges that Chateau Woods has made repeated requests that United return the funds but that United has refused to return any amount.
 
In addition, the answer to new matter admits that the agreement between Chateau Woods and United is consistent with United’s tariff but denies that the agreement and tariff are reasonable, fair or legal.  The answer to new matter reiterates that Chateau Woods is entitled to a refund of the money it paid to United.  

  Assuming these assertions by Chateau Woods are true for purposes of disposing of the motion for judgment on the pleading, United argues that the agreement between Chateau Woods and United complies with United’s tariff.  Since the Public Utility Code at 66 Pa. C. S. §1303 requires United to adhere to its tariff and the agreement between Chateau Woods and United complies with United’s tariff, the agreement does not violate any provision of the Public Utility Code or Commission regulations.  United concludes that there is no basis for the Commission to modify the agreement and that it is entitled to judgment as a matter of law.  I disagree that United is entitled to judgment as a matter of law.

United is correct that a tariff is a set of operating rules imposed by the Commission that each public utility must follow in order to provide service to its customers.  PPL Electric Utilities Corp. v. Pennsylvania Pub. Util. Comm’n, 912 A.2d 386 (Pa. Cmwlth. 2006).  Each public utility must file a copy of its tariff with the Commission setting forth its rates, services, rules, regulations and practices so that the public may inspect its contents.  66 Pa. C.S. §1302; 52 Pa. Code §53.25; Philadelphia Suburban Water Co. v. Pennsylvania Pub. Util. Comm’n, 808 A.2d 1044 (Pa. Cmwlth. 2002).  Public utility tariffs must be applied consistent with their language.  Public utility tariffs have the force and effect of law and are binding on the public utility and its customers.  Pennsylvania Electric Co. v. Pennsylvania Pub. Util. Comm’n, 663 A.2d 281 (Pa. Cmwlth. 1995).  The Commission has no authority to allow a public utility to deviate from its tariff even where the Commission concludes it is in the public interest.  Philadelphia Suburban Water Co. v. Pennsylvania Pub. Util. Comm’n, 808 A.2d 1044 (Pa. Cmwlth. 2002).  A public utility may not charge a rate other than the rates set forth in its tariff.  66 Pa. C.S. §1303.

Chateau Woods may challenge the reasonableness of United’s tariff provision.  However, tariff provisions previously approved by the Commission are prima facie reasonable.  Zucker v. Pennsylvania Pub. Util. Comm’n, 437 A.2d 1067 (Pa. Cmwlth. 1981).  A complainant seeking to evade the affect of an existing tariff provision carries a very heavy burden of proving that the facts and circumstances leading to the creation of the tariff provision have changed so drastically as to render the application of the tariff provision unreasonable.  Shenango Twp. v. Pennsylvania Pub. Util. Comm’n, 686 A.2d 910 (Pa. Cmwlth. 1996).

Chateau Woods challenges the reasonableness of the agreement and tariff it its complaint and answer to new matter.  A hearing will be necessary to allow Chateau Woods to present evidence that that application of the tariff provision in this case is unreasonable. 

To the extent that the request in the complaint for reformation of the agreement or tariff can be construed as a request for monetary damages, the Commission has no authority to award monetary damages.  Although it has general jurisdiction over the rates and services of public utilities operating in Pennsylvania, the Commission, as a creation of the General Assembly, has only the powers and authority granted to it by the General Assembly contained in the Public Utility Code.  The Public Utility Code simply does not grant the Commission the authority to award damages.  There is no question that the Commission lacks authority to award damages.  Terminato v. Pa. National Insurance Co., 645 A.2d 1287 (Pa. 1994); Elkin v. Bell Tel. Co. of Pa., 420 A.2d 371 (Pa. 1980); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977); Ostrov v. I.F.T., Inc., 586 A.2d 409 (Pa. Super. 1991); Poorbaugh v. Pennsylvania Public Utility Commission, 666 A.2d 744 (Pa. Cmwlth. 1995)

United is not entitled to judgment as a matter of law.  I will enter the following order.      

ORDER

		THEREFORE,

		IT IS ORDERED:

		1.	That the motion for judgment on the pleadings filed by United Water Pennsylvania, Inc. at C-2012-2314036 is denied.

2.	That the hearing scheduled for 10:00 a.m. on October 4, 2012 in the above-captioned case shall proceed as scheduled.

 
Date:	September 24, 2012				_______________________
		David A. Salapa
		Administrative Law Judge


7

C-2012-2314036 - CHATEAU WOODS INC v. UNITED WATER PENNSYLVANIA INC

[bookmark: BMLine7]

[bookmark: BMLine8][bookmark: _GoBack]SCOTT MCPARTLAND ESQUIRE
[bookmark: BMLine9]SUITE A
[bookmark: BMLine10]8150 DERRY STREET
[bookmark: BMLine11]HARRISBURG PA 17111
[bookmark: BMLine12]717.909.5858
Represents Chateau Woods Inc.
[bookmark: BMLine13]

[bookmark: BMLine14]THOMAS T NIESEN ESQUIRE
THOMAS LONG NIESEN AND KENNARD
PO BOX 9500
HARRISBURG PA 17108-9500
[bookmark: BMLine6]717.255.7600
e-serve
[bookmark: BMLine15]Represents United Water Pennsylvania Inc.
[bookmark: BMLine45]




