BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Edward D. Martino d/b/a County Line Market	:
							:
	v.						:		C-2012-2316843
							:
Pennsylvania Electric Company 			:


Edward D. Martino d/b/a County Line Market	:
							:
[bookmark: _GoBack]	v.						:		C-2012-2316861
							:
Liberty Power Holdings, LLC			:



ORDER 
DENYING PRELIMINARY OBJECTIONS
AND CONSOLIDATING CASES


		On July 6, 2012, Edward D. Martino, d/b/a County Line Market, filed with the Pennsylvania Public Utility Commission (Commission) a formal Complaint against Pennsylvania Electric Company (Penelec) and Liberty Power Holdings, LLC (Liberty Power).  In his Complaint, Mr. Martino averred that “regarding Liberty Power Holdings LLC, they informed Penelec that (on about July 2011) that I had agreed to a fixed rate of .098 cents per kilowatt hour, when in fact, Penelec had never charged that high of a rate.”  Mr. Martino stated that, when this problem came to his attention, he asked Penelec to stop sending Liberty Power any more money because he had no agreement with Liberty Power but that Penelec continued to send money to Liberty Power for about two months.  Mr. Martino asked for reimbursement for the difference that Penelec was charging and the “inflated rate” charged by Liberty Power from July, 2011 to May, 2012.

		Mr. Martino’s formal Complaint was bifurcated by the Commission’s Secretary’s Bureau so that a copy of the Complaint was served on Penelec, and docketed at number C-2012-2316843, and a copy of the Complaint was served on Liberty Power, and docketed at number C-2012-2316861.

		On August 21, 2012, Penelec filed an Answer and New Matter in response to Mr. Martino’s Complaint.  The New Matter was accompanied by a Notice to Plead.  In its Answer, Penelec admitted that it provides residential retail electric service to Mr. Martino but denied that there are incorrect charges on Mr. Martino’s bill for his electric service.  Penelec then responded to each specific averment Mr. Martino made in his Complaint.

		In its New Matter, Penelec stated that Liberty Power informed them that Mr. Martino determined to purchase electric energy from Liberty Power in July, 2011 and that Penelec in turn sent Mr. Martino a letter confirming that determination.  Penelec further stated that Mr. Martino never responded to the confirmation letter and therefore reasonably believed that Mr. Martino intended to use Liberty Power as his electric generation supplier (EGS).  Penelec further provided in its New Matter that at all times the Company acted in accordance with its Commission-approved tariffs regarding switching customers to an alternative EGS and that Mr. Martino’s Complaint should therefore be dismissed with prejudice.  Penelec attached to its New Matter copies of its correspondence to Mr. Martino.

		Also on August 21, 2012, Penelec filed Preliminary Objections in response to Mr. Martino’s formal Complaint.  The Preliminary Objections were also accompanied by a Notice to Plead.  In its Preliminary Objections, Penelec restated the background of the case, including that it was informed by Liberty Power that Mr. Martino determined to purchase electricity from Liberty Power, and that Penelec sent Mr. Martino confirmation letters that Mr. Martino never responded to.  Penelec argued that Mr. Martino’s formal Complaint should be dismissed because Penelec operated at all times relevant to this matter in accordance with its Commission-approved tariffs and has not violated any provision of the Public Utility Code or any Commission Order.  Penelec also argued that Mr. Martino’s formal Complaint should be dismissed because of the failure to join Liberty Power as an indispensable/necessary party.  Penelec requested that the Commission grant its Preliminary Objections and dismiss Mr. Martino’s formal Complaint and, again, attached to its Preliminary Objections copies of its correspondence to Mr. Martino.

		Also on August 21, 2012, Liberty Power also filed an Answer to Mr. Martino’s Complaint.  Liberty Power denied that it did not have an arrangement with Mr. Martino to provide him electric service.  Liberty Power requested that the Commission deny Mr. Martino’s Complaint.

By Motion Judge Assignment Notice dated August 28, 2012, Mr. Martino and Penelec were informed that I was assigned as the Presiding Officer in the matter at Docket Number C-2012-2316843 and responsible for resolving any issues which may arise during the preliminary phase of the proceeding. 

Mr. Martino’s answer to Penelec’s Preliminary Objections was due not later than September 4, 2012.  52 Pa. Code §§ 5.101(f)(1), 1.12(a), 1.56(a)(1) and (b).  Mr. Martino’s answer to Penelec’s New Matter was due not later than September 13, 2012.  52 Pa. Code §§ 5.63(a), 1.12(a), 1.56(a)(1) and (b).  Mr. Martino filed neither an answer to the Preliminary Objections nor an answer to the New Matter.

Penelec’s Preliminary Objections are procedurally ready to be ruled upon.  For the reasons discussed further below, Penelec’s Preliminary Objections will be denied and Mr. Martino’s Complaint against Penelec at Docket Number C-2012-2316843 will be consolidated for hearing with Mr. Martino’s Complaint against Liberty Power at Docket Number C-2012-2316861.

The Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code Chapters 1, 3 and 5, provide for the filing of Preliminary Objections.  52 Pa. Code § 5.101.  Commission Preliminary Objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994) (Equitable).  Penelec filed Preliminary Objections arguing that Mr. Martino’s formal Complaint should be dismissed because it is legally insufficient because it neither pleads nor shows that Penelec violated its tariff or any statute, regulation or order of the Commission and that Mr. Martino failed to join Liberty Power as an indispensable/necessary party.  The Commission’s Rules provide, in relevant part:
(a) 	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa. Code § 5.101(a)(1)-(6).

For purposes of disposing of the Preliminary Objections, the Commission must accept as true all well pleaded, material facts of the nonmoving party, as well as every reasonable inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the complaint in this case in the light most favorable to the Complainant and should dismiss the complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable, supra; see also, Interstate Traveler Services, Inc. v. Commonwealth, Department of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).

It is also relevant that Mr. Martino is not currently represented by counsel.  Commission precedent supports allowing unrepresented complainants an opportunity to be heard orally, and not have their case dismissed on the basis of a preliminary pleading.  See, Richard Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617, Order (entered July 14, 1993)(Carlock)(in many cases unrepresented complainants can explain their dispute orally much better than they can communicate their grievance in written form and to deny unrepresented complainants a meaningful opportunity to be heard in such cases, can be viewed as a gross abuse of authority) at 7; citing, Halpern v. The Bell Telephone Company of Pennsylvania, Docket No. C-00923950, Order (entered October 1992) and William Schleisher v. The Bell Telephone Company of Pennsylvania, Docket No. F-00161252 (adopted at Public Meeting December 17, 1992); see also, John M. Gera v. PPL Electric Utilities Corporation, Docket No. C-20054657, Opinion and Order (entered November 2, 2005).[footnoteRef:1] [1:  	The Commission’s decision in Carlock was subsequently clarified to allow ALJ’s the discretion to dispose of the pleadings in a proceeding provided that the action is neither arbitrary nor capricious, and that it is in accordance with the law.  John A. Graham Jr. v. Philadelphia Suburban Water Company and Bell Atlantic-Pennsylvania, Inc., Docket No. C-00957557, Opinion and Order (entered June 12, 1996). 
] 


With regard to Penelec’s first argument, that Mr. Martino’s formal Complaint should be dismissed because it is legally insufficient, in civil practice, a Preliminary Objection based on legal insufficiency is referred to as a demurrer.  Preliminary Objections in the form of a demurrer will be sustained only in cases which are free and clear of doubt and where dismissal is clearly warranted by the record.  Community Life Support Systems, Inc., et al. v. Commonwealth of Pennsylvania, 689 A.2d 1014, 1017 (Pa. Cmwlth 1997).  Any doubt must be resolved in favor of overruling a demurrer.  Id.; see also, Powell v. Drumheller, 621 A.2d 1197, 1199 (1993)(scope of review of a challenge to the sustaining of preliminary objections in the nature of a demurrer is whether on the facts averred, the law states with certainty that no recovery is possible).

If all well-pleaded material facts raised in Mr. Martino’s Complaint are accepted as true, as is required when addressing Penelec’s first Preliminary Objection, as well as all reasonable inferences from those facts, Mr. Martino has raised in his formal Complaint issues that may demonstrate a violation of the Public Utility Code, a Commission Order or regulation or a Commission-approved Penelec tariff.  For example, Mr. Martino clearly states in his Complaint that he “asked Penelec on many occasions to stop sending Liberty Power any more money,” but that “Penelec continued to send Liberty Power money for about two months.”  Such statements warrant a hearing before the Commission.  Although Penelec contends in response that it has at all times acted consistent with its Commission-approved tariff with regards to a customer switching his or her EGS, when accepting as true all well-pleaded material facts averred by Mr. Martino, and all reasonable inferences from those facts, and in light of the Commission’s precedent in Carlock, Mr. Martino should have an opportunity to be heard regarding the matters raised in his formal Complaint and not have his Complaint dismissed on the basis of a preliminary pleading.

Mr. Martino should have the opportunity to be heard orally regarding his Complaint to demonstrate whether Penelec’s actions in some way violated the Public Utility Code, a Commission Order or regulation or Penelec’s Commission-approved tariff.  As such, Penelec’s first Preliminary Objection is denied.

With regard to Penelec’s second Preliminary Objection, that Mr. Martino’s formal Complaint should be dismissed because he failed to join an indispensable or necessary party, namely, Liberty Power, this argument will also be rejected.  Penelec is correct that “because Liberty has had such a clear and prominent role in this case, it should have been named by the Complainant as an additional respondent or separately joined as an indispensable/necessary party.”  Penelec further provides detailed legal support for its position that Liberty Power should have been joined as an indispensable/necessary party.  Penelec’s second Preliminary Objection should be denied, however, because Mr. Martino did name Liberty Power as an additional respondent on his formal Complaint.  In response to the question on the formal Complaint form “Full Name of Utility Company (Respondent):”, Mr. Martino wrote “Penelec & Liberty Power Holdings, LLC.”  It was the Commission’s Secretary’s Bureau that bifurcated Mr. Martino’s formal Complaint and served separately docketed copies of Mr. Martino’s formal Complaint on both Penelec and Liberty Power.

Penelec is correct that Liberty Power should be included as part of this proceeding, but it is not Mr. Martino’s fault that they are not.  Mr. Martino should not have his formal Complaint against Penelec dismissed because the Commission’s Secretary’s Bureau bifurcated his formal Complaint.  Instead, pursuant to Section 5.81 of the Commission’s regulations, the bifurcated Complaints will be consolidated for hearing purposes.  Section 5.81 specifically provides: “(a) The Commission or presiding officer, with or without motion, may order proceedings involving a common question of law or fact to be consolidated.”  52 Pa. Code § 5.81(a).  Because both formal Complaints clearly involve the same question of law or fact, the formal Complaints will be consolidated for hearing.

In conclusion, Penelec’s Preliminary Objections will be denied.  Mr. Martino has raised well-pleaded material facts in his formal Complaint against Penelec that warrant his being provided the opportunity to be heard orally to demonstrate whether Penelec’s actions in some way violated the Public Utility Code, a Commission Order or regulation or Penelec’s Commission-approved tariff.  Furthermore, Mr. Martino did not fail to join Liberty Power in his formal Complaint as a respondent – the Commission’s Secretary’s Bureau bifurcated the Complaints.  The formal Complaint against Penelec at Docket Number C-2012-2316843 will be consolidated with the formal Complaint against Liberty Power at Docket Number C-2012-2316861 for hearing.


ORDER

THEREFORE,

IT IS ORDERED:

1. That the Preliminary Objections filed by Pennsylvania Electric Company at Docket Number C-2012-2316843 dated August 21, 2012 are denied.

2. That the formal Complaint filed by Edward D. Martino d/b/a County Line Market against Pennsylvania Electric Company at Docket Number C-2012-2316843 dated August 21, 2012 shall be consolidated with the formal Complaint filed by Edward D. Martino d/b/a County Line Market against Liberty Power Holdings, LLC at Docket Number C-2012-2316861 dated August 21, 2012.

3. That the consolidated formal Complaints identified in paragraph 2 above be set for hearing.


Date: September 25, 2012									
					Joel H. Cheskis
					Administrative Law Judge
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