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HISTORY OF THE PROCEEDING


This is a timely appeal of a BCS informal complaint decision, No. 2924796, finding Complainant Mercedes Ortiz responsible for paying PECO a past due amount.  This opinion finds in favor of PECO. 



On March 26, 2012, Mercedes A. Ortiz (“Ortiz” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission” or “PUC”) against PECO Energy Company (“PECO” or “Respondent”) alleging that: 1) there are incorrect charges on her bill, 2) she was not receiving the electric heat rate discount, 3) during the winter months PECO turned off her service even though her physician faxed to PECO a Medical Certification, and 4) she would like a payment agreement.  



On April 23, 2012, the Respondent filed an Answer in which PECO contends that there are no incorrect charges on Complainant’s bills and that Complainant’s rate was changed from electric residential to electric residential heating, giving her the disputed discount.  Respondent further contends that Complainant’s heat was restored when PECO received the required medical extension and that Complainant is not eligible for another payment arrangement. 


A hearing was scheduled for and held on June 28, 2012.  Complainant, Ms. Mercedes A. Ortiz, was present and represented herself.  She presented two exhibits:  Complainant Exhibit 1 – Request for Medical Certification; Complainant Exhibit 2 – Pay Stubs. 


Shawane Lee, Esquire appeared for PECO.   She presented one witness, Elsa Leung, PECO Regulatory Assessor, and ten (10) exhibits:  PECO Exhibit 1 – Ortiz Bill 10/29/10; PECO Exhibit 2 – Ortiz Bill 12/01/10; PECO Exhibit 3 – Account Activity Statement Update; PECO Exhibit 4 – Medical Certificate History; PECO Exhibit 5A – PECO Medical Certification Verification Department Document 9/23/11; PECO Exhibit 5B – PECO Medical Certification Verification Department Document 10/31/11; PECO Exhibit 5C – PECO Medical Certification Verification Department Document 7/1/11; PECO Exhibit 5D – PECO Medical Certification Verification Department Document ; PECO Exhibit 6 – Account Activity Statement; PECO Exhibit 7 – Collection History; PECO Exhibit 8 – Payment Agreement History; PECO Exhibit 9 – Medical Certification Code Excerpt; PECO Exhibit 10 – Financial History.  All exhibits were admitted.  


During the hearing, the claim regarding incorrect billing was withdrawn.  (Tr. 21-22).  The record was closed following the hearing.



After receipt and review of the transcript, on June 7, 2012, an order was issued stating:

1.
That the record in Mercedes Ortiz v. PECO Energy Company, Docket No. F-2012-2298153 will be reopened.

2.
That, by the close of the business day on August 15, 2012, PECO will file with the undersigned and provide to the Complainant a copy of late-filed exhibits containing records of billing for the period of payments on and default of any previous payment arrangements.

3.
That, by the close of the business day on August 23, 2012, Complainant will file with the undersigned and provide to counsel for PECO any written objections or any documents or other evidence in opposition to the late filed PECO Exhibits.



On August 14, 2012, PECO submitted:  1) PECO Exhibit 10A – Ortiz Customer Assistance Program History; 2) PECO Exhibit 11 – Ortiz Account Activity Statement; 3) PECO Exhibit 12 – Ortiz Payment Agreement History w/Customer Information System Snapshot; and 4) PECO Exhibit 13 – Ortiz Universal Services, CAP Rate Application with income verification. 


The record closed on August 27, 2012.  

FINDINGS OF FACT
1. Complainant is Ms. Mercedes A. Ortiz. 
2. Respondent is PECO Energy Company.

3. The service address is 3608 N. Percy Street, Philadelphia, PA 19140. 
4. On November 10, 2010, Complainant contacted the Respondent to request a residential heating rate.  (Tr. 39-40).

5. Although PECO at first informed Complainant that a physical inspection was needed to confirm her use of electric residential heating, a representative was not sent out because PECO was able to confirm electric heat usage by review of Complainant’s billing history.  (Tr. 40). 

6. Complainant was given the residential heating rate as of December 1, 2010.  (Tr. 40-41; PECO Exhibit 2).

7. Complainant’s physician completed a medical certification on October 31, 2011 and faxed the document to PECO on that day.  (Tr. 9 -10, Complainant Exhibit 1).

8. Complainant’s physician called Complainant at 5:30 p.m. on the evening of October 31, 2011 to confirm that the medical certification had been faxed to PECO.  (Tr. 9-10).
9. On Friday, November 18, 2011, Complainant’s 15 year old daughter called her at work to let her know that the electricity had been shut off.  (Tr. 9).
10. After receiving the call from her daughter, Complainant called PECO to question why the electricity was shut off, as a medical certification had been faxed to the company.  (Tr. 10).

11.  The person answering at PECO stated that a medical certification was not received.  (Tr. 10-11).
12. Complainant also asked whether PECO could delay the shut-off of the electricity until Monday, given that it was a weekend, that she had a minor living with her and that she had a medical certification sent due to her medical condition.  Nothing could be done at that time.  (Tr. 10-12).
13. The electricity was not restored until mid-day on Monday, November 21, 2011, after Complainant visited her physician’s office and the medical certification was again faxed to PECO.  (Tr. 11-12). 
14. The fax time and date stamp shows that the medical certification, dated 10/31/11, was faxed by Complainant’s physician and received by PECO at 9:08 a.m. on Monday, November 21, 2011.  (Tr. 49, PECO Exhibit 5-B). 

15. Complainant provides the only household income and earns between $2,508 and $3,136 gross per month.  (Tr. 23, Complainant Exhibit 2, PECO Exhibit13).
16. Complainant lives with her son and daughter.  (Tr. 23-27).
17. The balance as of the date of the hearing was $6,228.12.  (Tr. 59; PECO Exhibit 3). 

18. Through the Bureau of Consumer Services (BCS), Complainant was given a payment arrangement in 2008.  (PECO Exhibits 8, 11).
19. The 2008 payment arrangement was based on an income of $1,600 gross per month.  (PECO Exhibits 8, 10, 11).
20. Complainant failed to comply with the payment arrangement.  (PECO Exhibit 10; TR. 56).
21. Complainant, her son and her daughter lived in the home at the time of the 2008 payment arrangement.  (PECO Exhibits 11, 13).
DISCUSSION
LAW

Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).  The Pennsylvania Supreme Court has characterized a preponderance of the evidence as tantamount to a “more likely than not” inquiry.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 580 A.2d 523, 529 (2005).

To satisfy this burden, Complainant must establish that Respondent was responsible for the problem alleged in her Complaint through a violation of the tariff, the Public Utility Code, or a regulation or order of the Commission.  66 Pa.C.S.A. § 701; Patterson v. Bell Tel. Co. of Pa., 72 Pa. PUC 196 (1990).


Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied her burden of proof.  The Complainant would then have to provide some additional evidence to rebut the evidence presented by the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkier v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).



Regarding a utility charging the incorrect rates, 66 Pa. C.S.A. § 1312 provides the following: 

If, in any proceeding involving rates, the commission shall determine that any rate received by a public utility was unjust or unreasonable, or was in violation of any regulation or order of the commission, or was in excess of the applicable rate contained in an existing and effective tariff of such public utility, the commission shall have the power and authority to make an order requiring the public utility to refund the amount of any excess paid by any patron, in consequence of such unlawful collection, within four years prior to the date of the filing of the complaint, together with interest at the legal rate from the date of each such excessive payment.

However, notice to the utility company is required. As stated in 66 Pa. C.S.A. § 1303: 

Any public utility, having more than one rate applicable to service rendered to a patron, shall, after notice of service conditions, compute bills under the rate most advantageous to the patron. (emphasis added)



A utility is authorized to terminate service under certain conditions pursuant to 66 Pa. C.S. § 1406 (a).  It provides: 
§ 1406. Termination of utility service. 

(a) Authorized termination. --A public utility may notify a customer and terminate service provided to a customer after notice as provided in subsection (b) for any of the following actions by the customer:

  (1)
Nonpayment of an undisputed delinquent account.

  (2)
Failure to comply with the material terms of a payment agreement.

. . . . . . . . . . .

Prior to terminating service under subsection (a), a public utility:

  (i)  Shall provide written notice of the termination to the customer at least ten days prior to the date of the proposed termination.  The termination notice shall remain effective for 60 days.

  (ii)  Shall attempt to contact the customer or occupant, either in person or by telephone, to provide notice of the proposed termination at least three days prior to the scheduled termination. Phone contact shall be deemed complete upon attempted calls on two separate days to the residence between the hours of 7 a.m. and 9 p.m. if the calls were made at various times each day.

  (iii)  During the months of December through March, unless personal contact has been made with the customer or responsible adult by personally visiting the customer's residence, the public utility shall, within 48 hours of the scheduled date of termination, post a notice of the proposed termination at the service location.

  (iv)  After complying with paragraphs (ii) and (iii), the public utility shall attempt to make personal contact with the customer or responsible adult at the time service is terminated. Termination of service shall not be delayed for failure to make personal contact.
  (2)  The public utility shall not be required by the commission to take any additional actions prior to termination.

§ 1406 (b).



The code provides for limited continuation of service where there is a medical condition.  Under 56.111, General provision:  

No utility shall terminate, or refuse to restore, service to any premises when any occupant therein is certified by a physician to be seriously ill or affected with a medical condition which will be aggravated by a cessation of service or failure to restore service.

“Service may not be terminated for the time period specified in a medical certification; the maximum length of the certification shall be 30 days." 52 Pa.Code § 56.114.  Under Section 56.115 of Title 52 of the Pennsylvania Code, 

When service is required to be restored under [receipt of a medical certification] the public utility shall make a diligent effort to have service restored on the day of receipt of the medical certification. In any case, service shall be reconnected within 24 hours. Each public utility shall have employees available or on call to restore service in emergencies.

52 Pa.Code § 56.115.


The Responsible Utility Customer Protection Act, 66 Pa. C.S. §§ 1401, et seq. (the Act or Chapter 14) applies to complaints alleging inability to pay and requesting a Commission-issued payment arrangement.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  Section 1403 of the Public Utility Code defines “Payment Agreement” as follows: 

An agreement whereby a customer who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.

66 Pa. C.S.A. § 1405 states: 
  (d)  Number of payment agreements. --Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement. 

“Change in Income” is defined under 66 Pa. C.S. § 1403 as: 
A decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the Federal poverty level.

ANALYSIS


During winter months, PECO provides an electric heat rate discount to its customers using electricity to heat their homes.  (Tr. 42).  Complainant uses electric heat and contends that PECO failed to charge her the discounted rate.  



Evidence shows that Complainant notified PECO that she had residential heat in November of 2010.  In the bill issued for the next month of service, December of 2010, Complainant began receiving the heat discount.  There is no evidence to support a finding that Complainant should have received the heat discount rate at an earlier time.  Complainant testified that she was unsure of when she began using electric heat, “I can’t remember . . . It was about two or three years.”  (Tr. 15-16).  There are no installation records or other evidence to buttress a finding that Complainant began using electric heat prior to her contacting PECO or that PECO should have been aware of such usage.  Absent such, prior application of the discounted rate was not required.  See City of Pittsburgh v. Duquesne Light Co., 54 Pa. PUC 460, 463 (1980).  



Consequently, no violations were proven with respect to this issue. 


Regarding the shut off of service in November of 2011, there is no allegation or evidence that PECO failed to comply with the general service termination procedures of 66 Pa. C.S. § 1406.  


During the hearing, Complainant contended that PECO should not have shut off her service because a medical certification was sent to the company. 


The evidence and Complainant’s truthful testimony support a finding that Complainant actually requested and that her physician indeed faxed a medical certification to PECO on October 31, 2011.  However, there is no evidence that PECO received that medical certification prior to the date the service was reinstated on November 21, 2011.  


There was no testimony or evidence presented, such as a facsimile transmission sheet, to show that anyone at PECO received the document on October 31, 2011, the day first it was allegedly faxed by the Complainant’s physician.  The only evidence is a facsimile transmission sheet showing that the medical certification was received by PECO on November 21, 2011, the day PECO restored service to the Complainant.


Sending a facsimile does not insure its receipt by the intended recipient.  This could be due to a facsimile transmission error or other no-fault occurrence.  Therefore, while unfortunate that these events caused discomfort and hardship for Complainant and her family during the weekend following the shut-off, the evidence does not establish a violation of the PECO tariff, the Public Utility Code, or a regulation or order of the Commission.  



Complainant admits that she is responsible for the amount due.  (Tr.21-22).  However, the record shows that Complainant has not stayed in compliance with a previous Commission payment arrangement.  (Tr. 55-56; PECO Exhibit 8).  Therefore, she is not eligible for a payment arrangement unless there was a decrease in her income.  


The record shows that Complainant’s income has increased since her 2008 payment arrangement.  Consequently, she is not eligible for another payment arrangement at this time. The Complainant should contact PECO to determine whether she is eligible for any of the payment programs that are available. 
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa. C.S. § 701. 

2. The Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. § 332(a).

3. Complainant has not met her burden of proof.  66 Pa. C.S. § 332(a), 66 Pa.C.S. § 1405, 66 Pa. C.S. § 701.

ORDER



THEREFORE,



IT IS ORDERED:



1. That the complaint of Mercedes Ortiz against PECO Energy Company at Docket No. F-2012-2298153 is hereby dismissed.


2. That the record at Docket No. F-2012-2298153 is marked closed.
 
Date:
     August 29, 2012   









Darlene D. Heep


Administrative Law Judge
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