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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by The Victory Condominium Association (Victory or Complainant) on July 11, 2012, in response to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Christopher P. Pell, issued on June 22, 2012.  No Reply Exceptions were filed in this proceeding.  For the following reasons, we will deny the Complainant’s Exceptions, adopt the Initial Decision and dismiss the Complaint.

History of the Proceeding

          On October 18, 2011, Victory filed a Formal Complaint with the Commission against PECO Energy Company (PECO or Respondent).  In the Complaint, Victory alleged that, due to an error, PECO applied a contract minimum of 560 kW to all of its bills in all of the non-summer months since June 2008, when it should have instead applied contractual limits of 200/500 kW with an off-peak maximum of 600 kW.  Victory asserted that PECO’s billing mistake resulted in overcharges from June, 2008, to December, 2010, in the amount of $145,683.55.  
          
		On November 16, 2011, PECO filed an Answer denying the material allegations of the Complaint, together with Preliminary Objections to an unjust enrichment claim in the Complaint, and to certain paragraphs therein.  

		On November 29, 2011, Victory filed an Amended Complaint, which was essentially the same as the prior Complaint, with the exception that Victory eliminated the language of Paragraphs 9 through 18 that were included in the initial Compliant.  The matter was assigned to ALJ Pell.  

		On December 14, 2011, PECO filed an Answer and New Matter (December 2011 Answer) to the Amended Complaint, denying the material allegations of the Amended Complaint.  

		Also on December 14, 2011, PECO filed its Preliminary Objection to Strike Non-Jurisdictional Claim, requesting that references to “unjust enrichment” be stricken from the Amended Complaint.  

On December 21, 2011, the Complainant filed its Response to PECO’s Preliminary Objection (Response), requesting that the Commission reject PECO’s Preliminary Objection.

By Order of January 20, 2012, ALJ Pell sustained PECO’s Preliminary Objections and struck references to “unjust enrichment” from the Amended Complaint.  A hearing was scheduled for February 9, 2012, to address the issues of incorrect billing and inadequate service.

On January 30, 2012, PECO filed a Motion for Summary Judgment or Partial Summary Judgment (Motion).  Also on January 30, 2012, PECO filed a Motion for Continuance of the February 9, 2012 hearing, for purposes of determination of the Motion.  

By Interim Order Granting Request for Continuance dated February 3, 2012, ALJ Pell granted PECO’s request and continued the February 9, 2012 hearing pending resolution of the outstanding Motion.

On February 21, 2012, the Complainant filed an Answer in the form of a Response Brief to PECO’s Motion for Summary Judgment, a Cross Motion for Summary Judgment (Cross Motion) and a Brief in Support of its Cross Motion.  PECO did not file a response to Victory’s Cross Motion.

		In his Initial Decision, issued on June 22, 2012, ALJ Pell concluded that PECO’s Motion for Summary Judgment should be granted, and the instant Complaint should be dismissed, because no genuine issues of material fact are present in this proceeding.  I.D. at 14.  The Complainant filed Exceptions to the Initial Decision as above noted.  

Discussion

Initially, we are reminded that we are not required to consider expressly or at length each and every contention raised by a party to our proceedings.  University of Pennsylvania, et al. v. Pa. PUC, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  

In his Initial Decision, ALJ Pell reached ten Findings of Fact, I.D. at 5-7, and ten Conclusions of Law, I.D. at 13-14.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

Legal Standards

Motions for summary judgment are governed by Section 5.102 of our Regulations, which provides, in relevant part, as follows:

§ 5.102.  Motions for summary judgment and judgment on the pleadings.

*  	*	*

(d)	Decisions on motions. 

(1) Standard for grant or denial on all counts.  The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate.  The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue of material fact and that the moving party is entitled to a judgment as a matter of law.

Summary judgment is available when the pleadings, depositions, and other documents show that there is no genuine issue of material fact and the moving party is entitled to judgment as a matter of law.  Summary judgment should be granted only when the right to relief is clear and free from doubt.  In determining the absence of a genuine issue of material fact, the Commission must view the record in the light most favorable to the non-moving party and resolve any doubts against the entry of the judgment.  Day v. Volkswagonwerk Aktiengesellschaft, 464 A.2d 1313, 1316 (Pa. Super. 1983).  In this proceeding, PECO bears the burden of demonstrating clearly that there is no genuine issue of material fact; however, as the non-moving party the Complainant must allege facts showing that an issue for trial exists.  First Mortgage Co. of Pennsylvania v. McCall, 459 A.2d 406 (Pa. Super. 1983); Commonwealth v. Diamond Shamrock Chemical Co., 391 A.2d 1333 (Pa. Cmwlth. 1978).

The provisions at 52 Pa. Code § 5.102 serve judicial economy by avoiding a hearing where no factual dispute exists.  If no factual issue pertinent to the resolution of a case exists, a hearing is unnecessary.  66 Pa. C.S. § 703(a); Lehigh Valley Power Committee v. Pa. PUC, 563 A.2d 557 (Pa. Cmwlth. 1989).  

The Positions of the Parties

The Complainant alleged that, in spite of having actual notice about its service conditions when service was initiated for it in August, 2008, PECO did not apply the most advantageous rate to its account.  I.D. at 8.  

		PECO responded that the events about which the Complainant complains occurred outside of the statute of limitations contained in 66 Pa. C.S. § 3314(a).  Additionally, PECO argued that, pursuant to 66 Pa. C.S. § 1303, without actual notice of service conditions, it was not required to compute Victory’s bills under the most advantageous rate.  Id.
		
The ALJ’s Initial Decision

		ALJ Pell concluded that there are no genuine issues of material fact in this proceeding.  I.D. at 8.  The ALJ noted that, prior to August 19, 2008, PECO provided electric service to the Complainant, which was known at that time as “Victory Building.”   Id.  PECO records identified Philadelphia Management as the Complainant’s management company.  At that time, PECO provided service to the Complainant under Rate HT with a contract minimum of 560 kW and a contract maximum of 1400 kW.  Additionally at that time, service also was provided pursuant to PECO’s Night Service and Construction Riders.  Id.

The ALJ noted that, following a request made on August 19, 2008, by Complainant’s new management company, Wentworth Management (Wentworth), in which Wentworth specifically advised PECO that Victory would be staying with the same contract limits, PECO took the following actions: (1) changed the Complainant’s account information to reflect the name “The Victory Condominium Association;” (2) assigned a new account number; (3) instituted service for The Victory Condominium Association under Rate HT with a contract minimum of 560 kW and a contract maximum of 1400 kW; and (4) placed Victory on PECO’s Night Service Rider.  PECO did not place Victory on its Construction Rider.  Id.

The ALJ observed that Victory did not make contact with PECO again regarding contract limits until January 24, 2011.  At that time, the Complainant’s Board President sent a letter to PECO requesting an adjustment to the contract limits on its account to a contract minimum of 200 kW and a contract maximum of 500 kW.  Following this notice to PECO, PECO adjusted the contract limits on Victory’s account effective February 9, 2011.  Id. at 9.  

Based on his conclusion that there are no genuine issues of material fact in this case, the ALJ determined that PECO is entitled to judgment as a matter of law.  Id.

Exceptions and Disposition

We will address the Complainant’s second and third Exceptions before addressing the Complainant’s first Exception.

Exception Nos. 2 and 3

		Exception Nos. 2 and 3 will be considered jointly, since they are interrelated.  In its second Exception, the Complainant objects to Conclusion of Law No. 6, found on page 14 of the Initial Decision, which is as follows:

6.	Any public utility, having more than one rate applicable to service rendered to a patron, shall, after notice of service conditions, compute bills under the rate most advantageous to the patron.  66 Pa. C.S. § 1303.

The Complainant states that, while it takes no issue with the above legal conclusion, as such, it disputes the facts supporting the conclusion.  Exc. at 10.  Specifically, the Complainant states that the record established that PECO did have actual notice of a change in condition, sufficient to compel PECO to determine and supply service at the most advantageous rate.  Id.  The Complainant contends that this fact was implicitly acknowledged in the Findings of Fact in the Initial Decision, and then ignored in the Conclusions of Law.  Id.    

          In its third Exception, the Complainant objects to Conclusion of Law No. 7, found on page 14 of the Initial Decision, which is as follows:

7.	The responsibility is upon utility customers to provide the utility company with actual notice of a change in service conditions before the utility must determine and supply service at the most advantageous rate.  City of Pittsburgh v. Duquesne Light Co., 54 Pa. PUC 460 (1980); Springfield Township v. Pennsylvania Pub. Util. Comm’n, 676 A.2d 304 (1996); and Mauro v. Duquesne Light Co., 69 Pa. PUC 105 (1989).
 
The Complainant again avers that it does not object to this statement of law but, rather, it objects to the assumptions that are omitted in the conclusion.  Exc. at 11-12.  Specifically, the Complainant argues that the conclusion is based on a strict application of the definition of “actual notice,” and on the erroneous assumption that PECO did not have facts within its knowledge to determine that service conditions had changed.  Id. at 12.

          On review, we find no merit in these Exceptions.  The Complainant contends that the record established that PECO did have actual notice of a change in condition, sufficient to compel it to determine and supply service at the most advantageous rate.  On the contrary, the record establishes that, on August 19, 2008, the Complainant’s new management company, Wentworth, specifically advised that the Complainant would retain the same contract limits as were formerly operative.  I.D. at 8.  

          Following this request, PECO took the following actions: (1) changed the Complainant’s account information to reflect the name “The Victory Condominium Association;” (2) assigned a new account number; (3) instituted service for the Complainant at Rate HT with a contract minimum of 560 kW and a contract maximum of 1400 kW; and (4) placed the Complainant on PECO’s Night Service Rider.  Id.  PECO did not place the Complainant on its Construction Rider, but we fail to see how that demonstrates that “PECO had actual knowledge that Victory’s service conditions had changed.” Exc. at 10.          

          The Complainant did not make contact with PECO again until January 24, 2011, at which time the Complainant’s Board President sent a letter to PECO requesting an adjustment to the contract limits on its account, to a contract minimum of 200 kW and a contract maximum of 500 kW.  Id. at 9.  Following receipt of the letter, PECO adjusted the contract limits on the Complainant’s account as requested, with an effective date of February 9, 2011.      

	With regard to adherence to tariffs, Section 1303 of the Public Utility Code (Code), 66 Pa. C.S. § 1303 (emphasis added), provides as follows:

No public utility shall, directly or indirectly, by any device whatsoever, or in anywise, demand or receive from any person, corporation, or municipal corporation a greater or less rate for any service rendered by such public utility than that specified in the tariffs of such public utility applicable thereto.  The rates specified in such tariffs shall be the lawful rates of such public utility until changed, as provided in this part.  Any public utility, having more than one rate applicable to service rendered to a patron, shall, after notice of service conditions, compute bills under the rate most advantageous to the patron.  

Under the above-quoted Section, as noted by the ALJ, utilities do not have an affirmative obligation to monitor the usage characteristics of their ratepayers and determine therefrom the proper rate to be charged.  I.D. at 11-12.  Instead, the responsibility is upon the ratepayer to provide the utility company with actual notice of a change in service conditions before the utility must determine and supply service at the most advantageous rate.  Id. at 12.  In City of Pittsburgh v. Duquesne Light Co., 54 Pa. P.U.C. 460 (1980), the Commission stated as follows:

The more correct, sensible, and practical interpretation of § 1303 is that actual, not constructive, notice is required before a utility is required to determine and apply the most advantageous rate.  We adopt this interpretation.  The term “actual notice” includes such notice as is affirmatively proved to have been given to a party directly, and also such notice as a party is presumed to have received personally because facts within its knowledge were sufficient to place upon the party the duty to inquire about the fact or condition in question.  The former is to express actual notice -- e.g., written or oral notice -- and the latter is implied actual notice.

The Commission continues to adhere to this principle.  See, Springfield Township v. Pa. PUC, 676 A.2d 304 (Pa. Cmwlth. 1996); and Mauro v. Duquesne Light Co., 69 Pa. P.U.C. 105 (1989).

		The record is clear that the Complainant did not notify PECO that anything had changed, or request any assistance from PECO in picking a more advantageous rate, until January 24, 2011.  I.D. at 12.  Thus, the Complainant provided PECO with no actual notice.  Accordingly, PECO was under no obligation, prior to January 24, 2011, to determine a more favorable rate for the Complainant, especially in light of the fact that the Complainant specifically had indicated that the service rates and contract limits were to remain unchanged.  Id.  Moreover, the record demonstrates that, once the Complainant actually notified PECO of the need for a rate change, PECO changed the rate effective the next billing period.  Id.  In short, once PECO had actual notice of a change in the Complainant’s service conditions, it made the requested change to the Complainant’s rate.

		We will also briefly examine the concept of implied actual notice.  Implied actual notice is such notice as a party is presumed to have received personally because facts within its knowledge were sufficient to place upon the party the duty to inquire about the fact or condition in question.  In the City of Pittsburgh case, the City asserted that from October 14, 1974, until September 30, 1976, a city skating rink qualified for either of two rates, and that the utility should have applied the lesser rate.  In its decision, the Commission stated as follows:

The crucial issue in this matter is whether Section 1303 should be construed to require a retroactive adjustment to the most advantageous rate where Duquesne had at best constructive, not actual notice . . . . In his initial decision, Administrative Law Judge Lewis stated:

“What is here dominant is the fact that over a period of several years, Duquesne charged [the] city a rate higher than the service use of its monthly and bimonthly billings warranted.  Constructive notice of this higher billing was readily apparent by scrutiny of the kilowatt-hour use registered at the South Side rink.”

This interpretation of Section 1303 would place an affirmative duty upon Duquesne and, therefore, all utilities to continually monitor the consumptive habits of all its customers, and on the basis of those habits immediately to apply the tariff rate most advantageous to the customer.  This is impractical and unnecessarily burdensome and is not the intent of Section 1303.

1980 Pa. PUC LEXIS 37 at *6-7.

	In the instant case, in contrast, the Complainant did not provide implied actual notice to PECO.  The record does not demonstrate that PECO knew any facts that would have imposed on it a duty to inquire about the most advantageous rate that applied to the Complainant.  For these reasons, Exception Nos. 2 and 3 are denied.
  
		Accordingly, as noted by the ALJ, since it is clear that PECO is entitled to judgment as a matter of law, there is no need for a hearing in this case.  I.D. at 13.

Exception No. 1

In its first Exception, the Complainant objects to the ALJ’s Conclusion of Law No. 4, found on page 13 of the Initial Decision, which is as follows:     

4.	Complaints must be filed within three years from the date that the liability arose.  66 Pa. C.S. § 3314. 

The Complainant argues that Section 3314 references “proceedings related to penalties or forfeitures” and, as such, is not applicable to this proceeding.  Exc. at 4-5.  

The Complainant also refers to the ALJ’s statement that “this provision provides a general limitation period of three years for any action under the Code, except as otherwise provided.”  I.D. at 9.  The Complainant contends that the ALJ’s statement is an oversimplification of the issue because the applicable statute is Section 1312 of the Code, 66 Pa. C.S. § 1312, which references a four year statute of limitations.  Id.    
  
		We need not delve into the merits of Complainant’s Exception No. 1 because, as explained above, we conclude that the Complainant is not entitled to prevail on the underlying merits of its claim.  Since the Complainant cannot prevail on the underlying merits of its claim, the applicable statute of limitations, as contained in the Code, is moot. 

Conclusion

We have reviewed the record of this proceeding, including the ALJ’s Initial Decision and the Exceptions filed thereto.  Premised upon our review of the record, we shall: (1) deny the Complainant’s Exceptions; (2) adopt the Initial Decision; and 
(3) dismiss the Complaint; THEREFORE,

IT IS ORDERED:

1.	That the Exceptions filed by The Victory Condominium Association on July 11, 2012, to the Initial Decision of Administrative Law Judge Christopher P. Pell, are denied.

2.	That the Initial Decision of Administrative Law Judge Christopher P. Pell, issued on June 22, 2012, is adopted, consistent with this Opinion and Order.

3.	That the Complaint filed by The Victory Condominium Association against PECO Energy Company at Docket No. C-2011-2268126 is dismissed.

4.	That the Secretary’s Bureau shall mark Docket No. C-2011-2268126 closed.
[image: ]
							BY THE COMMISSION,							

							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED:  September 27, 2012
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