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HISTORY OF THE PROCEEDING



On June 2, 2011, Mary F. Kingcade (“Kingcade” or “Complainant”) filed a complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent”) alleging the following, among other things:  that the Respondent improperly terminated her service on May 27, 2010; that her service was restored on December 8, 2010; that she was improperly denied Customer Assistance Program (“CAP”) arrearage forgiveness; that the Complainant made twelve (12) full payments on time; that the Respondent assessed late fees although she paid on time; that the Respondent created a new account with a transfer balance of $1,473.65; and that the Respondent wrongfully denied her medical emergency certificate in December 2010.  The Complainant requested that the Respondent set aside the $1,736.24 balance.  In addition, she asked the Respondent to stop adding late fees to her bill.  She questioned whether she is in the CAP program or budget billing.



On August 9, 2011, the Respondent filed an answer.  In its answer, the Respondent denied the allegations in the complaint.  The Respondent explained that the Complainant’s service was restored several times based on medical certificates.  When the Complainant’s service was terminated for nonpayment in August 2010, the Respondent stated that the Complainant was not eligible for a medical extension because she failed to make equitable payments as required by law.  The Respondent “finaled” the account on September 22, 2010.  The Respondent stated that it restored the service on December 9, 2010, because the Complainant was eligible for a LIHEAP CRISIS grant.  The Respondent stated that it established a new account for the Complainant and transferred her final balance of $1,403.27 from her previous account into her new account. 



By hearing notice dated November 9, 2011, the hearing was scheduled for Wednesday, January 11, 2012, at 10:00 a.m. and the case was assigned to the undersigned.



On December 13, 2011, the undersigned received the Complainant’s Motion to continue the hearing.  The Complainant indicated that she was dealing with a crisis and addressing issues in another case before the Commission (Kingcade v Philadelphia Gas Works, Docket No. C-2009-2134662).  Therefore, she requested a continuance.  She indicated that the Respondent’s counsel, Tishekia Williams, Esquire, did not object to the continuance
.



By Order dated December 15, 2011, the Complainant’s continuance request was granted.



By hearing notice dated December 20, 2011, the January 11, 2012 hearing was canceled and the hearing was rescheduled for Wednesday, March 21, 2012, at 10:00 a.m.



Prehearing Order #2 was sent to the parties on March 1, 2012.


The hearing in this matter was held on March 21, 2012, in the Philadelphia Regional Office before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Mary F. Kingcade, testified in support of the complaint, and sponsored seven (7) exhibits:  Complainant’s Exhibit A - cause of action; Complainant’s Exhibit B - the Complainant’s account statement for the period from June 30, 2009, through May 26, 2010; Complainant’s Exhibit C - Complainant’s bills for her treatment at Mercy Fitzgerald Hospital in December 2010 (exhibit not admitted); Complainant’s Exhibit D - LIHEAP payments; Complainant’s Exhibit E - documents regarding the Complainant’s deferred payment plans and CAP rate plan; Complainant’s Exhibit F - the Complainant’s PECO bills for 2010; and Complainant’s Exhibit G-the Complainant’s PECO bills for 2011.  Tishekia Williams, Esquire, represented PECO Energy Company.  The Respondent presented one witness, Richard Conway, a regulatory assessor for the Respondent, who testified and sponsored six (6) exhibits:  PECO Exhibit 1 - the Complainant’s account activity statement for the period from May 13, 2009, through March 13, 2012; PECO Exhibit 2 - the Complainant’s CAP history; PECO Exhibit 3 - the Complainant’s collection history; PECO Exhibit 4 - the Bureau of Consumer Services’ decision report (#2283346) dated August 28, 2007; PECO Exhibit 5 – the Bureau of Consumer Services’ decision report (#2632631) dated June 16, 2010; and PECO Exhibit 6 - the Bureau of Consumer Services’ decision report (#2696645) dated June 8, 2011. 


The record in this case consists of a forty-nine (49) page transcript of the hearing and twelve (12) exhibits.  The record closed on May 14, 2012, when the transcript was received.
FINDINGS OF FACT



1.
The Complainant is Mary F. Kingcade, 5538 Warrington Avenue, Philadelphia, PA 19143.  This is the service address.


2.
The Respondent in this proceeding is PECO Energy Company.



3.
The Complainant established an electric residential account, account number 06893-01408, with the Respondent for the service address, 5538 Warrington Avenue, Philadelphia, PA 19143 on August 2, 1983 (Tr. 21, 26, 27; PECO Ex. 1, 2, 3).



4.
The Respondent enrolled the Complainant in its CAP rate program in May 2000.  The Complainant’s preprogram arrearage in the amount of $864.86 was forgiven (Tr. 31; PECO Ex. 2).



5.
The Complainant re-enrolled in CAP at tier E on January 14, 2006 (Tr. 31; PECO Ex. 2).



6.
The Complainant filed an informal complaint with the Bureau of Consumer Services (#2283346) on August 22, 2007 (Tr. 35; PECO Ex. 4).



7.
The Bureau of Consumer Services closed case #2283346 without a decision by letter dated August 28, 2007, because the Complainant was in CAP and the Complainant’s service had already been restored (Tr. 35, 36; PECO Ex. 4).



8.
The Complainant’s CAP recertification at tier E was completed on February 5, 2008 (Tr. 32; C. Ex. E; PECO Ex. 2). 


9.
The Respondent issued a 10 day termination notice to the Complainant on June 3, 2009, for a past due balance of $259.12 (Tr. 33; PECO Ex. 3).


10.
The Respondent satisfied the 72 hour telephone notice on June 15, 2009 (Tr. 33; PECO Ex. 3).



11.
The Respondent issued a medical extension on June 19, 2009, until July 19, 2009 (Tr. 34; PECO Ex. 3).


12.
The Respondent issued a 10 day termination notice to the Complainant on July 29, 2009, for a past due balance of $245.08 (Tr. 33; PECO Ex. 3).


13.
The Respondent satisfied the 72 hour telephone notice on August 12, 2009 (Tr. 33; PECO Ex. 3).



14.
The Respondent terminated the Complainant’s service on August 26, 2009 (PECO Ex. 3).



15.
On August 27, 2009, the Respondent issued a medical extension until September 26, 2009, and restored the Complainant’s electric service (Tr. 34; PECO Ex. 3).



16.
The Respondent issued a ten (10) day termination notice to the Complainant on October 22, 2009, for a balance of $119.17 (Tr. 33: PECO Ex. 3).


17.
The Respondent satisfied the 72 hour telephone notice on October 28, 2009 (Tr. 33; PECO Ex. 3).


18.
The Respondent issued a medical extension on November 12, 2009, until December 11, 2009 (Tr. 34; PECO Ex. 3).



19.
On December 11, 2009, the Complainant’s account was coded not eligible to renew a medical certificate when the third medical certificate was accepted since the Complainant had not made the required payments on her account (Tr. 35; PECO Ex. 3).


20.
On the Complainant’s bills, the Respondent listed the unpaid budget bill charges from previous bills, the unpaid reconnection charge, charges due from previous bills and the total late fees due (Tr. 21, 22; C. Ex. F at 28, 31, 35, 37).


21.
The Complainant’s CAP recertification at tier E was completed on February 3, 2010 (Tr. 32; C. Ex. E; PECO Ex. 2).



22.
The Respondent issued a ten (10) day termination notice to the Complainant for a past due amount of $2,425.52 on April 6, 2010 (Tr. 33; C. Ex. F at 33; PECO Ex. 3).



23.
The Respondent satisfied the 72 hour telephone notice on April 14, 2010 (Tr. 33; PECO Ex. 3).



24.
On May 26, 2010, PECO received $142.00 from LIHEAP to apply to the Complainant’s account (Tr. 12, 13, 29; C. Ex. F at 43; PECO Ex. 1).


25.
On May 27, 2010, the Respondent terminated the Complainant’s service for the past due amount of $2,308.54 (Tr. 7, 33; C. Ex. at 38; PECO Ex. 6). 



26.
The Respondent issued a post termination notice for a past due amount of $2,308.54 on May 27, 2010 (C. Ex. F at 38).



27.
On June 1, 2010, PECO received $200.00 from LIHEAP to apply to the Complainant’s account (Tr. 12, 13, 29; C. Ex. D, C. Ex. F at 43; PECO Ex. 1).



28.
The Complainant filed an informal complaint with the Bureau of Consumer Services (#2632631) on June 11, 2010 (Tr. 36; PECO Ex. 4).



29.
The Bureau of Consumer Services’ decision report (#2632631) dated June 16, 2010, indicated that no payment arrangement could be given because the Complainant was in the CAP program.  The case was closed and no decision was rendered.  The case was dismissed in accordance with section 1405(c) of the Public Utility Code, 66 Pa.C.S § 1405(c) (Tr. 36, 37; 

C. Ex. F at 41; PECO Ex. 5).


30.
The Complainant’s service was restored on June 21, 2010 (Tr. 33, 34; 
C. Ex. F at 48; PECO Ex. 1, 3).


31.
In its letter to the Complainant dated July 7, 2010, the Respondent stated that it would not accept medical certificates or requests to restore service due to a medical condition.  This action was taken because the Respondent had granted at least three (3) medical condition extensions and/or restorations and the Complainant had not made the required payments on her account (C. Ex. F at 45).


32.
 The Complainant paid the current bill in the amount of $40.03 for service between June 21, 2010 and July 12, 2010.  This bill was for 345 kilowatt hours (Tr. 42; C. Ex. F at 47, 50; PECO Ex. 1).



33.
 The Complainant paid the current bill in the amount of $55.33 for service between July 12, 2010 and August 10, 2010.  This bill was for 497 kilowatt hours (C. Ex. F at 51, 52; PECO Ex. 1).



34.
The Respondent issued a ten (10) day termination notice to the Complainant for a past due amount of $2,296.41 on August 5, 2010 (Tr. 34; C. Ex. at 49; PECO Ex. 3).


35.
The Respondent satisfied the 72 hour notice on August 11, 2010 (Tr. 34; PECO Ex. 3).



36.
On August 20, 2010, the Respondent terminated the Complainant’s service for the past due amount of $2,241.08 (Tr. 33, 34; C. Ex. F at 60; PECO Ex. 3).



37.
The Complainant paid the current bill in the amount of $18.69 for service between August 10, 2010 and August 20, 2010.  This bill was for 133 kilowatt hours (C. Ex. F at 52, 55; PECO Ex. 1).



38.
The Respondent received a LIHEAP payment in the amount of $100.00 on August 27, 2010 (Tr. 29; C. Ex. D at 15, C. Ex. F at 52; PECO Ex. 1).



39.
The Respondent closed the Complainant’s account on September 22, 2010, and issued a final bill for $2,248.99 (Tr. 27; PECO Ex. 1, 2, 3).



40.
The Complainant was removed from the CAP program on September 22, 2010, the date that the Complainant’s original account was closed (Tr. 32; PECO Ex. 2).



41.
The Complainant received correspondence, dated October 19, 2010, from Van Ru Credit Corporation, a debt collector for the Respondent, concerning her final bill (Tr. 8, 9, 28; C. Ex. F at 56.)


42.
On December 8, 2010, the Respondent received a CRISIS grant in the amount of $400.00 from LIHEAP for the Complainant (Tr. 17, 18, 29; C. Ex. D at 17; PECO Exs. 1. 3).



43.
When the CRISIS grant does not satisfy the full balance due, the Respondent issues a payment agreement on the remaining balance.  The monthly payment agreement installment is paid with the current monthly bill (Tr. 30).  


44.
The Respondent reestablished the Complainant’s service at 5538 Warrington Avenue, Philadelphia, on December 9, 2010 (Tr. 17, 34, PECO Ex. 2, 3).


45.
When the Complainant’s service was reestablished on December 9, 2010, the Respondent established a new account for the Complainant under account number 06893-68018 (Tr. 27; PECO Ex. 1, 3).



46.
The Respondent transferred the final balance of $1,473.65 from the Complainant’s prior account at account number 06893-01408 to the Complainant’s new account at account number 06893-68018 (Tr. 27, 28; PECO Ex. 1). 



47.
By correspondence dated December 10, 2010, the Respondent requested a $100.00 deposit from the Complainant (Tr. 18; C. Ex. F at 61).


48.
The Complainant’s bill dated December 13, 2010 included a deposit, connection charge, reconnect charge, transfer amount, and late payment charges.  The total amount of the bill was $1,930.74 (Tr. 18, 19; C. Ex. F at 61).



49.
Although the message on the Complainant’s December 2010 bill referred to service at a new address, the Complainant’s service was at the same address as the previous account (Tr. 38- 40; C. Ex. G at 65).



50.
When the service was restored, the Respondent gave the Complainant a payment arrangement on the $1,580.74 balance remaining after the CRISIS grant was posted.  The Complainant was required to make a monthly payment of $63.78 in addition to her monthly bill for usage (Tr. 17; C. Ex. E at 19).



51.
Although the message on the bill stated that the Complainant could be placed on a budget plan if she paid $64.00, the Respondent’s system did not activate the budget when she paid $64.00.  On May 2, 2011, the Respondent PECO corrected the error by putting the Complainant on budget billing of $76.00 a month and issuing a payment agreement on the balance of $1,711.33 to be paid in monthly installments of $28.52 (Tr. 20, 37, 38, 44, 45; C. Ex. G at 87; PECO Ex. 6).  



52.
The Complainant filed an informal complaint with the Bureau of Consumer Services (#2825703) on May 3, 2011 (Tr. 37; PECO Ex. 4).



53.
The Complainant re-enrolled in CAP at tier E on May 16, 2011 (Tr. 32; C. Ex. E; PECO Ex. 2). 


54.
The Bureau of Consumer Services’ decision (#2825703) dated June 8, 2011, dismissed the complaint because the Complainant had an active formal complaint on the same dispute (Tr. 37; PECO Ex. 6). 



55.
The Respondent received a LIHEAP payment on August 23, 2011, in the amount of $100.00 (Tr. 29; C. Ex. D-LIHEAP letters; PECO Ex. 1).


56.
On November 11, 2011, as a part of the Respondent’s CAP arrearage forgiveness program, a balance of $661.51 was removed from the account, reducing the Complainant’s balance to $1,000.00 (Tr. 32; C. Ex. E; PECO Ex. 2). 



57.
At the time of the hearing, the Complainant’s balance was $1,048.00 (Tr. 25; PECO Ex. 1).

DISCUSSION



Pursuant to Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied her burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence.  2 Pa.C.S. § 704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Cmwlth. 23, 480 A.2d 382 (1984).



The Complainant testified that she went to the emergency room on December 8, 2010, because her blood pressure was extremely high (Tr. 7).  She said that the 911 responders stated that she should not be in a house without heat and electricity (Tr. 8).



The Complainant requested reimbursement for hospital bills for overnight stay, punitive damages for unwarranted service termination, enforcement of the Fair Debt Collection Practice Act and damages for emotional distress (Tr. 7-10; C. Ex. A).  The Respondent’s counsel objected to those requests for relief on the grounds that they were non jurisdictional disputes and that the Commission does not have the power to award damages to a private litigant (Tr. 9, 10).  Furthermore, the Fair Debt and Collection Practice Act is not within the jurisdiction of the Commission (Tr. 10). 


The undersigned explained that the Commission did not have jurisdiction to award damages (Tr. 10; C. Ex. A).  The Pennsylvania appellate courts have held that the Commission is without power to award monetary damages to a private litigant.  DeFrancesco v. Western Pennsylvania Water Company, 499 Pa. 374, 453 A. 2d 595 (1982); Elkin v. Bell of Pennsylvania, 491 Pa. 123, 420 A. 2d 371 (1980); Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A. 2d 791 (1977).  Therefore, the Commission cannot grant her demands for reimbursement for hospital bills for overnight stay, punitive damages for unwarranted service termination, enforcement of the Fair Debt Collection Practice Act and damages for emotional distress (Tr. 10; C. Ex. A).  

LIHEAP


The Complainant testified that the Respondent continued to receive LIHEAP payments for her after her service was terminated in May 2010.  Both parties agree that the Respondent received LIHEAP payments on May 5, 2010 ($142.00) and on August 27, 2010 ($100.00) (Tr. 12-15; C. Ex. F at 52; PECO Ex. 1).  In addition, the parties agree that after the Respondent received the $400.00 CRISIS grant, the Complainant’s service was restored in December 2010 (Tr. 29; PECO Ex. 1).


In this case, the $400.00 CRISIS payment was not enough “to take the customer out of crisis”.  Therefore, the Respondent restored the customer’s service, applied the CRISIS grant to the Complainant’s past due balance and issued a payment agreement on the remaining balance (Tr. 29, 30).  



Richard Conway, a regulatory assessor for the Respondent, explained that a letter is automatically generated and sent to the customer when a payment agreement is established (Tr. 30). 


 The evidence in the record fails to show that the Respondent did not apply the LIHEAP and CRISIS grants to the Complainant’s account.
CAP 



Customers who are enrolled in the Respondent’s Customer Assistance Program (“CAP”) receive a discount on their electric and gas bills based on their income.  In addition, there is a one-time set aside and possible forgiveness of any pre-program arrearage (Tr. 30). 


The Complainant was enrolled in the Respondent’s CAP program in May 2000 (Tr. 31; PECO Ex. 2).  She was recertified several times (Tr. 31; PECO Ex. 2).  The Complainant was removed from the CAP program on September 22, 2010, when the original account was not 1onger active (Tr. 32; PECO Ex. 2).


She was reenrolled in CAP in May 2011 (Tr. 32; PECO Ex. 2).  At the time of the hearing, she was still in the CAP program.



The Complainant denied that she received CAP forgiveness although she made the payments as required.  The Respondent presented evidence to show that her preprogram arrearages were forgiven on two occasions.  After she enrolled in the CAP program in 2000, $864.86 was forgiven (Tr. 31; PECO Ex., 2).  In addition, after she was enrolled in the CAP program in May 2011, as a part of the Respondent’s CAP arrearage forgiveness program, a balance of $661.51 was removed from the account on November 11, 2011, reducing the Complainant’s balance to $1,000.00 (Tr. 32; C. Ex. E; PECO Ex. 2).



Based on the evidence in the record, the Respondent did forgive the Complainant’s preprogram arrearages in accordance with its rules.

Medical certificates



The Complainant submitted several medical certificates.  The Respondent presented evidence to show that it issued a medical extension on June 19, 2009, until July 19, 2009 (Tr. 34; PECO Ex. 3).  On August 27, 2009, the Respondent issued a medical extension until September 26, 2009, and restored the Complainant’s electric service (Tr. 34; PECO Ex. 3). The Respondent issued a medical extension on November 12, 2009, until December 11, 2009 (Tr. 34; PECO Ex. 3).  On December 11, 2009, the Complainant’s account was coded not eligible to renew a medical certificate when the third medical certificate was accepted since the Complainant had not made the required payments on her account (Tr. 35; PECO Ex. 3).  Mr. Conway explained that the Commission’s regulation states that the utility is required to accept one medical certificate and two extensions.  Upon receipt of the third extension, the customer is expected to have cured the balance that existed on the first one.  If the customer has not paid, the Respondent is not required to extend another medical certification until such time as that balance has been satisfied (Tr. 35). 



The pertinent Commission regulations are set forth below.

§ 56.113. Medical certifications.

Certifications initially may be written or oral, subject to the right of the public utility to verify the certification by calling the physician or nurse practitioner or to require written verification within 7 days. Certifications, whether written or oral, must include the following: 

  (1)  The name and address of the customer or applicant in whose name the account is registered. 

  (2)  The name and address of the afflicted person and relationship to the customer or applicant. 

  (3)  The nature and anticipated length of the affliction. 

  (4)  The specific reason for which the service is required. 

  (5)  The name, office address and telephone number of the certifying physician or nurse practitioner.

§ 56.114. Length of postponement; renewals.

Service may not be terminated for the time period specified in a medical certification; the maximum length of the certification shall be 30 days. 

  (1) Time period not specified. If no length of time is specified or if the time period is not readily ascertainable, service may not be terminated for at least 30 days. 

  (2) Renewals. Certifications may be renewed in the same manner and for the same time period as provided in §§ 56.112 and 56.113 (relating to postponement of termination pending receipt of certificate; and medical certifications) and this section if the customer has met the obligation under § 56.116 (relating to duty of customer to pay bills).  In instances when a customer has not met the obligation in § 56.116 to equitably make payments on all bills, the number of renewals for the customer’s household is limited to two 30-day certifications filed for the same set of arrearages.  In these instances the public utility is not required to honor a third renewal of a medical certificate and is not required to follow § 56.118(3) (relating to right of public utility to petition the Commission).  The public utility shall apply the dispute procedures in §§ 56.151 and 56.152 (relating to public utility company dispute procedures).  When the customer eliminates these arrearages, the customer is eligible to file new medical certificates.
§ 56.115. Restoration of service.

When service is required to be restored under this section and §§ 56.114, 56.116-56.118 and 56.191, the public utility shall make a diligent effort to have service restored on the day of receipt of the medical certification. In any case, service shall be reconnected within 24 hours.  Each public utility shall have employees available or on call to restore service in emergencies.

§ 56.116. Duty of customer to pay bills.

Whenever service is restored or termination postponed under the medical emergency procedures, the customer shall retain a duty to make payment on all current undisputed bills or budget billing amount as determined under § 56.12(7) (relating to meter reading; estimated billing; customer readings).

§ 56.117. Termination upon expiration of medical certification.

When the initial and renewal certifications have expired, the original ground for termination shall be revived and the public utility may terminate service without additional written notice, if notice previously has been mailed or delivered within the past 60 days under § 56.91 (relating to general notice provisions and contents of termination notice).  The public utility shall comply with §§ 56.93 - 56.96.

Emphasis added.



The evidence in the record shows that the Respondent complied with the Commission’s regulations when it refused to accept more than three medical certificates without the required payment.  See 52 Pa. Code § 56.114.  The Complainant has failed to show that the Respondent violated the statute or the Commission’s regulations when she submitted medical certificates.

Termination



The Complainant admitted that she received a ten (10) day notice and a post-termination notice but she denied that the Respondent followed the proper procedure for terminating her service (Tr. 26). 


The Commission’s regulations at 52 Pa. Code §§ 56.91, 56.93 and 56.96 address this issue.  Those sections read as follows: 

§ 56.91. General notice provisions and contents of termination notice.

(a) Prior to terminating service for grounds authorized by § 56.81 (relating to authorized termination of service), a public utility shall provide written notice of the termination to the customer at least 10 days prior to the date of the proposed termination. The termination notice shall remain effective for 60 days. In the event of a user without contract as defined in § 56.2 (relating to definitions), the public utility shall comply with §§ 56.93-56.97, but need not provide notice 10 days prior to termination. 

§ 56.93. Personal contact.

(a) Except when authorized under § 56.71, § 56.72 or § 56.98 (relating to interruption of service; discontinuance of service; and immediate termination for unauthorized use, fraud, tampering or tariff violations), a public utility may not interrupt, discontinue or terminate service without attempting to contact the customer or responsible adult occupant, either in person or by telephone, to provide notice of the proposed termination at least 3 days prior to the scheduled termination. If personal contact by one method is not possible, the public utility is obligated to attempt the other method. 

(b)  Phone contact shall be deemed complete upon attempted calls on 2 separate days to the residence between the hours of 8 a.m. and 9 p.m. if the calls were made at various times each day, with the various times of the day being daytime before 5 p.m. and evening after 5 p.m. and at least 2 hours apart. Calls made to contact telephone numbers provided by the customer shall be deemed to be calls to the residence. 

(c)  If contact is attempted in person by a home visit, only one attempt is required. The public utility shall conspicuously post a written termination notice at the residence if it is unsuccessful in attempting to personally contact a responsible adult occupant during the home visit. 

§ 56.96. Post-termination notice.

When service is actually terminated, notice that reflects the requirements in § 56.91 (relating to general notice provisions and contents of termination notice) as well as a medical emergency notice in the form which appears in Appendix B (relating to medical emergency notice) shall be conspicuously posted or delivered to a responsible adult person or occupant at the residence of the customer and at the affected premises.


The Respondent issued a ten (10) day termination notice for a past due amount of $2,425.52 on April 6, 2010 (Tr. 33; C. Ex. F at 33; PECO Ex. 3).  The Respondent made two attempts to call the Complainant on April 12, and April 14, two different days at different times. (PECO Ex. 3).  Therefore, the Respondent satisfied the 72 hour notice on April 14, 2010 (Tr. 33; PECO Ex. 3).  On May 27, 2010, the Respondent terminated the Complainant’s service for the past due amount of $2,308.54 (Tr. 7, 33; C. Ex. at 38; PECO Ex. 6).  The Respondent issued a post termination notice for a past due amount of $2,308.54 on May 27, 2010 (C. Ex. F at 38).



The Respondent restored the Complainant’s service on June 21, 2010.  The Complainant denied that her service was restored in June 2010.  Nevertheless, the Complainant provided copies of bills for usage between June 21, 2010 and August 20, 2010 that show usage and payments from the Complainant.


The Respondent issued a ten (10) day termination notice for a past due amount of $2,296.41 on August 5, 2010 (Tr. 34; C. Ex. at 49; PECO Ex. 3).  The Respondent satisfied the 72 hour notice on August 11, 2010.  Calls were made to the Complainant on behalf of the Respondent on August 9, and August 11, 2010 (Tr. 34; PECO Ex. 3).  On August 20, 2010, the Respondent terminated the Complainant’s service for the past due amount of $2,241.08 (Tr. 33; PECO Ex. 3).



The Respondent closed the Complainant’s account on September 22, 2010, and issued a final bill for $2,248.99 (Tr. 27; PECO Ex. 1, 2, 3).  The Complainant was removed from the CAP program on September 22, 2010, when the Complainant’s original account was closed (Tr. 32; PECO Ex. 2).  The Complainant received correspondence, dated October 19, 2010, from Van Ru Credit Corporation, a debt collector for the Respondent, concerning her final bill (Tr. 28; C. Ex. F at 56.) 


Van Ru Credit is an agency that pursues collection on behalf of the Respondent on accounts that have become final.  Mr. Conway testified that the Respondent does not sell the account balance to Van Ru Credit (Tr. 28).



On December 8, 2010, LIHEAP gave the Respondent a $400.00 CRISIS grant for the Complainant (Tr. 18, 19; PECO Exs. 1, 3).  The Respondent reestablished the Complainant’s service on December 9, 2010.  


The Respondent complied with the Commission’s regulations when it terminated the Complainant and when it restored her service.  The Complainant has failed to show that the Respondent committed errors when it terminated her service.  
Late fees



The Complainant testified that the Respondent assessed late fees when she was paying her bill.



The following late fees were assessed between May 2009 and March 2012: January 2010 - $25.98; February 2010 - $26.46; March 2010 - $27.72; April 2010 - $28.97; May 2010 - $29.17; June 2010 - $26.02; July 2010 - $26.01; August 2010 - $26.32; September 2010 - $26.26; and October 2010 - $25.75 (Tr. 26; PECO Ex. 1).  The tariff rate for late payment charges on residential services is one and a half percent (Tr. 26).  Mr. Conway testified that the Respondent assessed the late fees in compliance with its Commission approved tariff (Tr. 26).  


The Complainant failed to make payments in November and December 2009.  Thus, the Respondent charged late fees starting in January 2010.  Although the Complainant was paying the current bill in 2010, she was carrying a past due balance.  Therefore, the Respondent could charge her late fees on the unpaid balance.  Furthermore, the Complainant questioned the amount of the late fees.  Mr. Conway explained that the late charges assessed to the Complainant’s account on July 13, 2010 were $26.01.  When this was combined with the unpaid late fees, the total charge for late fees was $416.77 (Tr. 26, 40).


The Respondent is allowed to assess late fees on past due balances.  The Respondent showed that the amount listed as late fees on the Complainant’s bill is an accumulation of the unpaid late fees.  Thus, the Respondent did not violate any statute or Commission regulation when it assessed late fees on her account.

Balance transferred



The Complainant questioned how the Respondent could transfer a balance from another account into her current account. 



Mr. Conway explained that since the Complainant’s account was “finaled”, she was given a new account number when service was reestablished in December 2010 (Tr. 27).  Therefore, the balance from the account which was “finaled” in September 2010 was transferred to her new account (Tr. 27, 28; PECO Ex. 1).  The Respondent is allowed to transfer a balance that is less than four years old.  


The Commission’s regulation at 52 Pa. Code § 56.16(b) addresses this issue.  That section reads as follows: 

§ 56.16. Transfer of accounts.

 (b)  In the event of discontinuance or termination of service at a residence or dwelling in accordance with this chapter, a public utility may transfer an unpaid balance to a new residential service account of the same customer. 


Based on the evidence in the record, the Respondent transferred the balance from the Complainant’s prior account to her new account in compliance with the Commission’s regulations.
Deposit



A deposit in the amount of $100.00 was assessed on December 9, 2010.  It was billed as follows: fifty percent (50%), $50.00, on December 9, 2010; twenty-five percent (25%), $25.00, on January 13, 2011; and twenty-five percent (25%), $25.00, on February 14, 2011 (Tr. 27).  The deposit was assessed because the Complainant has a poor payment history (Tr. 27).  The deposit was assessed in accordance with the Commission regulation at 52 Pa. Code § 56.41, which reads as follows:
§ 56.41. General rule.
A public utility may require an existing customer to post a deposit to reestablish credit under the following circumstances: 
(1) Delinquent accounts. Whenever a customer has been delinquent in the payment of any two consecutive bills or three or more bills within the preceding 12 months. 
    (i)  Prior to requesting a deposit under this section, the public utility shall give the customer written notification of its intent to request a cash deposit if current and future bills continue to be paid after the due date. 
      (A)  Notification must clearly indicate that a deposit is not required at this time but that if bills continue to be paid after the due date a deposit will be required. 
      (B)  Notification may be mailed or delivered to the customer together with a bill for public utility service. 

      (C)  Notification must set forth the address and phone number of the public utility office where complaints or questions may be registered. 

      (D)  A subsequent request for deposit must clearly indicate that a customer should register any question or complaint about that matter prior to the date the deposit is due to avoid having service terminated pending resolution of a dispute. The request must also include the address and telephone number of the public utility office where questions or complaints may be registered. 

…

  (2)  Condition to the reconnection of service. A public utility may require a deposit as a condition to reconnection of service following a termination in accordance with § 56.191 (relating to payment and timing). 

  (3)  Failure to comply with payment agreement. A public utility may require a deposit, whether or not service has been terminated, when a customer fails to comply with a material term or condition of a payment agreement.


The deposit was assessed in compliance with the Commission’s regulations.

Budget billing



The Complainant questioned whether budget billing and CAP were different programs (Tr. 44).



Mr. Conway explained that budget billing is different from CAP.  Under budget billing, a customer can pay the same amount for the electric bill each month.  The budget amount is based on the usage for the prior twelve months and it is reviewed quarterly (Tr. 32).  Mr. Conway testified that a customer can be on CAP and budget billing at the same time.  The Respondent is encouraged to place an account on budget billing when it issues a payment agreement so that the amount due each month is consistent (Tr. 44, 45).  The payment agreement is based on the past due balance and the current billing is based on the CAP program (Tr. 45). 


The Commission regulation at 52 Pa. Code § 56.262 pertains to budget billing.  That regulation reads in relevant part:

56.262. Meter reading; estimated billing; customer readings.

Except as provided in this section, a utility shall render bills based on actual meter readings by utility company personnel. 

…

  (7)  Budget billing. A gas, electric and steam heating utility shall provide its residential customers, on a year-round rolling enrollment basis, with an optional billing procedure which averages estimated utility service costs over a 10-month, 11-month or 12-month period to eliminate, to the extent possible, seasonal fluctuations in utility bills.  The utility shall review accounts at least three times during the optional billing period.  At the conclusion of the budget billing year, a resulting reconciliation amount exceeding $100 but less than $300 shall be, at the request of the customer, amortized over a 6-month period. Reconciliation amounts exceeding $300 shall be amortized over at least a 12-month period at the request of the customer.  Shorter amortization periods are permissible at the request of the customer. 


In light of the evidence in the record, the Respondent’s actions concerning the CAP program and budget billing have been in accordance with the applicable law and regulations.  



Based on the evidence in the record, the Respondent accepted several medical certificates from the Complainant.  In accordance with the Commission’s regulations, the Respondent refused to accept another medical certificate without the required payment from the Complainant.  The record shows that the Respondent gave the Complainant a ten (10) day written termination notice, made two telephone attempts on two different days and left a post termination notice.  Therefore, the Respondent complied with the termination procedures set forth in the Commission regulations.  After the Complainant’s service was restored in December 2010, the Respondent transferred the final balance from the Complainant’s account at the same address to her new account.  This was done in accordance with the Commission’s regulations.  The Complainant was assessed late fees because she failed to pay her November and December 2009 bills.  The Respondent started assessing late fees in January 2010.  The Complainant was paying the current bills in 2010 but not the past due bills.  



The Complainant has failed to sustain her burden of proof.  Based on the evidence in the record, the bills were correct as rendered.  In addition, the Respondent followed the proper procedures to terminate the Complainant. 


Accordingly, the complaint is dismissed.

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa.C.S. § 701.



2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).



3.
That the Respondent followed the termination procedures set forth in the Commissions regulations at 52 Pa. Code §§ 56.91, 56.93 and 56.96.



4. 
That the Respondent complied with the Commission’s regulations regarding medical certificates as set forth in 52 Pa. Code §§  56.113 through 56.117.


5.
The Respondent assessed the deposit in accordance with the Commission regulation at 52 Pa. Code § 56.41.


6.
That the Complainant failed to sustain her burden of proof.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the complaint filed by Mary F. Kingcade against PECO Energy Company at Docket C-2011-2244748 is dismissed.



2.
That the record in this case is marked closed.

Date:
September 6, 2012



___________________________________








Cynthia Williams Fordham








Administrative Law Judge
� 	Ms. Williams submitted correspondence explaining that she did not object to a brief continuance.
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