BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Agnes Bedard
:


:


v.
:
F-2011-2273556


:

PECO Energy Company
:
INITIAL DECISION

Before

Christopher P. Pell

Administrative Law Judge

HISTORY OF THE PROCEEDING
On November 16, 2011, Agnes Bedard (complainant) filed a formal Complaint (Complaint) against PECO Energy Company (PECO or respondent) with the Pennsylvania Public Utility Commission (Commission).  In the Complaint, the complainant checked off the boxes indicating “I would like a payment agreement” and “other.”  Next to the “other” box the complainant wrote in “service terminated!  Need reconnection.”  The complainant provided the following statement explaining her Complaint:

My home was repurchased on November 24, 2009 when electric service was restored to property.  My bill was current at that time.  In the Spring of 2010 I was informed that there was an outstanding bill in the amount of $24000.00 for the name Agnes Farrell Zajac.  Have tried repeatedly to have PECO understand that Agnes Farrell was my grandmother who was deceased.  In the Spring of 2011, my power was shut off.  We we (sic) attempted to put electric in my husband’s name John Bedard.  PUC was contacted and power restored May 2nd, 2011.  Bills continued in the name of Agnes Farrell Zajac.  I paid bills for usage but not the past amount of $24000.00.  Power continued until October 7th 2011.  Power could not be restored due to damaged lines.  Oct 8th, 2011 I called PECO emergency phone number and was told property owner was responsible for maintance (sic) to breaker box, meter box and power lines on side of home.  Told to call private electrician such as Thomas Edison Electric.  Called Edison and spoke to answering service.  Electrician came to property and said there was damage and repaired + restored service.  Was told by technician that PECO was advised as was my homeowners.  On October 24th my service was disconnected by PECO although a theft of ID was in process.  Received emails from PECO assuring power would not be shut off.  Again, PECO, by phone said service could be turned back on due to dispute.  Again informed that private electrician could provide service and Edision (sic) responded and repaired wiring.  Service shut off again on October 29th, 2011 and no reason was given.  Service was restored by PECO on Monday November 7th, 2011.  Service was disconnected on November 11th, 2011.  Unbelievable new bill is stated as $33358.00 as of Oct 7th, 2011 despite monthly usage payments.
This is my statement Agnes M. Bedard.

As relief, the complainant indicated that she wants “[t]o regain electrical service at property and correct bills from PECO.”
On December 8, 2011, respondent filed an Answer denying the material averments of the Complaint.  PECO admitted that on November 24, 2009, the complainant and John Bedard became the record owners of 136 Westdale Road, Upper Darby, PA (service address).  PECO further stated that John Bedard was the record owner of the property prior to November 24, 2009.  PECO denied that the bill was current at that time, indicating that the bill rendered on November 3, 2009 requested payment in the amount of $25,222.82, of which $25,179.24 was past due.  Additionally, PECO indicated that the complainant attempted to pay down this balance, only to have the checks she provided returned for insufficient funds.  PECO admitted that, following notice to the complainant, it terminated the complainant’s service for non-payment on June 10, 2010 and again on April 25, 2011.  PECO also indicated that it terminated the complainant’s service on October 25, 2011 and again on October 28, 2011 after it discovered that the complainant had illegally restored service.
On December 29, 2011, Barbara G. Scarlata, Esq., counsel for the complainant, filed “Complainant’s Reply to PECO Energy Company’s Answer.”  
On January 12, 2012, respondent filed its Answer of PECO Energy Company to Supplemental Pleading of Complainant Agnes Bedard.  PECO noted that the Commission’s regulations do not provide for the filing of replies to Answers to Complaints, and maintained that complainant’s December 29, 2011 pleading should be considered a supplemental or amended pleading under 52 Pa.Code § 5.91 to which PECO is entitled to respond under 52 Pa.Code § 5.65.  Thereafter, PECO denied the material averments of the complainant’s Supplemental Pleading.


By Hearing Notice dated February 21, 2012, a hearing was scheduled for May 3, 2012, at 10:00 a.m., and the matter was assigned to me.  



I issued a Prehearing Order on February 22, 2012.  The Prehearing Order directed the parties to comply with various procedural requirements and directed that a request to change the scheduled hearing should be sent to me at least five days prior to the hearing date, be in writing and state the agreement or opposition of the other party.  It warned both parties of potentially serious consequences if they failed to obtain a continuance and failed to attend the hearing.  It also explained that the complainant bears the burden of proof to establish that the respondent violated its tariff, the Public Utility Code, or a Commission Order or regulation, and that she is entitled to the relief requested in the Complaint.



On May 1, 2012, I received a request for a continuance of the May 3, 2012, hearing from the complainant.  The complainant requested a continuance because her attorney could no longer represent her in this case.  



On May 2, 2012, Michael A. Gruin, Esq., filed an Entry of Appearance on behalf of himself and Benjamin L. Shechtman, Esq.



By Order Granting Motion for Continuance dated May 7, 2012, I granted the complainant’s request for continuance and ordered that the complainant’s newly retained counsel should file a Notice of Appearance on or before June 4, 2012.



By Hearing Cancellation/Reschedule Notice dated May 9, 2012, the initial hearing was rescheduled for July 12, 2012, at 10:00 a.m.


No Attorney filed a Notice of Appearance on the complainant’s behalf.



The hearing convened as scheduled on July 12, 2012.  Complainant appeared pro se and testified.  Respondent appeared and was represented by Michael A. Gruin, Esq., who presented the testimony of Elsa Leung, a PECO Regulatory Assessor, and Charvas D. Walker, a PECO Revenue Protection Technician.  Respondent offered four exhibits (PECO Exhs. 1, 2, 5 & 6
) which were all admitted into evidence.


The record in this case consists of a 63 page transcript and four exhibits.  The record closed on July 30, 2012, when I received the transcript of the hearing.

FINDINGS OF FACT

1. The complainant in this case is Agnes Bedard.

2. The respondent in this proceeding is PECO Energy Company.
3. Complainant previously resided at 136 Westdale Road, Upper Darby, PA 19082 (service address).  Complainant received gas and electric service at this location.  Tr. 19.
4. Complainant currently resides at 42 North State Road, Upper Darby, PA 19082.  Tr. 19.

5. The name on the account for service to the service address is Agnes Farrell Zajac.  The account was initiated in 1965.  Complainant has been affiliated with this address and account since 2002 when she and her husband purchased the property.  Tr. 29, 34-35, 38; PECO Exhs. 1 and 2.
6. Between July 2007 and October 2011, the complainant made eleven payments towards her PECO bills that were returned for insufficient funds.  Tr. 37; PECO Exh. 1.

7. PECO terminated the complainant’s gas and electric service for nonpayment in October 2011.  Tr. 37, 43.

8. On October 8, 2011, PECO discovered that gas and electric service had been illegally restored at the service address.  Tr. 43.

9. PECO again terminated the electric service on October 25, 2011.  PECO was not able to terminate gas service because the complainant blocked access to the gas meter by standing in front of it with a dog.  Tr. 43; 56-57; PECO Exh. 6.

10. PECO was able to terminate gas service again on October 28, 2011.  Tr. 58.

11. Although PECO has not restored electric service to the service address, as of the time of the hearing, electric usage was registering at the property.  Tr. 41-42.  
12. The amount due for electric and gas service provided to the service address through the end of 2011 is $35,428.77.  This balance accrued due to nonpayment.  Tr. 20, 36; PECO Exh. 1. 

13. Complainant stipulated that she is responsible for the total charges of $35,428.77 for services provided to the service address through the end of 2011, and for charges that have accrued in 2012.  Tr. 20-21.

14. The Commission previously granted the complainant a payment agreement related to this balance on March 18, 2004.  Tr. 22, 39.

15. At the time the Commission granted the complainant this payment agreement, her household was a four-person household, including her husband, her then 17-year-old son, and her then 10-year-old daughter.  The annual gross income for the complainant’s household at that time was approximately $25,000.00 from her husband’s employment with Terminex.  Tr. 24-26.

16. The complainant defaulted on the Commission-issued payment agreement.  Tr. 27.

17. The complainant’s household is now a three-person household, including the complainant, her husband, and her 14-year-old daughter.  Tr. 26.

18. The complainant currently receives $712.00 per month in disability payments, or $8,544.00 per year in disability income ($712.00 x 12 months = $8,544.00).  Tr. 26.

19. The complainant’s husband currently works for the Southeastern Pennsylvania Transportation Authority (SEPTA).  He works fifty hours each week and earns $19.00 per hour, for annual income of approximately $49,400.00 ($19.00/hr. x 50 hrs./week x 52 weeks = $49,400.00).  Tr. 27.

DISCUSSION
 The Public Utility Code, 66 Pa.C.S.A. § 332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S.A. § 332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa.P.U.C. 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa.P.U.C. 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600, 602 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Public Utility Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).



During the hearing, the complainant accepted full responsibility for the outstanding balance of $35,428.77 that accrued at the service address and indicated that she was only proceeding with the hearing to obtain a payment agreement.  The complainant indicated that she was no longer challenging PECO’s decision to terminate her gas and electric service.  The complainant acknowledged that she has already received one Commission-issued payment agreement in relation to this outstanding balance, and that she defaulted on this payment agreement.


PECO argued that the complainant has a poor payment history and has repeatedly benefitted from unauthorized usage of both gas and electric service at the service address.  PECO maintained that the complainant’s behavior demonstrates that she should not receive a second Commission-issued payment agreement.

A “payment agreement” is defined at 66 Pa.C.S.A. § 1403 as “[a]n agreement whereby a customer who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.”  The Public Utility Code further provides that “[a]bsent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.”  66 Pa. C.S.A. § 1405(d).  A “change in income” is defined at 66 Pa.C.S.A. § 1403 as “[a] decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer's household income level is 200% or less of the Federal poverty level.”    

Regarding her previous Commission-issued payment agreement, the complainant testified that her then four-person-household’s annual income was approximately $25,000.00.  The complainant further testified that her current three-person-household’s annual income is approximately $57,944.00 ($8,544.00 per year in disability income + $49,400.00 in SEPTA income = $57,944.00).  Based upon the complainant’s testimony, she clearly has not met the definition of a “change in income” set out at 66 Pa.C.S.A. § 1403 that would make her eligible for a second Commission-issued payment agreement since her household size has decreased and her household income has actually increased.
Consequently, since the complainant has already received one Commission-issued payment agreement in relation to this outstanding balance, and since she did not demonstrate a change in circumstances as defined by the Public Utility Code, and also because of her poor payment history and repeated instances of unauthorized usage of gas and electric service, she is not eligible for a second Commission-issued payment agreement.

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to and subject matter of this proceeding.

2. Pursuant to 66 Pa. C.S.A. § 332(a), the burden of proof in this proceeding is upon the complainant.

3. Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.
4. A “payment agreement” is defined as an agreement whereby a customer who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.  66 Pa.C.S.A. § 1403.
5. Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  66 Pa. C.S.A. § 1405(d).

6. A “change in income” is defined as a decrease in household income of 20% or more if the customer's household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer's household income level is 200% or less of the Federal poverty level.  66 Pa.C.S.A. § 1403.
7. The complainant is not entitled to a Commission-issued payment agreement.

ORDER



THEREFORE, 



IT IS ORDERED:

1. That the Complaint of Agnes Bedard against PECO Energy Company at Docket No. F-2011-2273556 is denied; and
2. That the record at Docket No. F-2011-2273556 be marked closed.
Date:
       September 10, 2012    
___________________________________



Christopher P. Pell


Administrative Law Judge
� 	PECO did not reference or offer any exhibits identified as exhibits 3 and 4 for admission.
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