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	COMMONWEALTH OF PENNSYLVANIA

PENNSYLVANIA PUBLIC UTILITY COMMISSION

P.O. BOX 3265, HARRISBURG, PA 17105-3265
	IN REPLY PLEASE REFER TO OUR FILE

P-2012-2308630


September 28, 2012
Tori L. Giesler, Esq. 
FirstEnergy Service Company
2800 Pottsville Pike
P.O. Box 16001

Reading, PA 19612-6001

Re:
Petition of Metropolitan Edison Company for Approval of Solar Photovoltaic Alternative Energy Credit Purchase Agreement with Air Products and Chemicals, Inc., Docket No. P-2012-2308630
Dear Ms. Giesler:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Clarification (Petition) of Metropolitan Edison Company (Met-Ed).  Met-Ed filed the Petition on August 3, 2012, seeking clarification of our Order of July 19, 2012 (July 19 Order),
 in which we approved a revised solar photovoltaic alternative energy credit sale and purchase agreement (Revised Agreement) between Met-Ed and Air Products and Chemicals, Inc. (Air Products).   The Commission, however, noted in the July 19 Order that since the specific associated costs were not fully developed or part of the record, the recovery of such costs will be determined and evaluated in a future proceeding.  Met-Ed seeks confirmation from the Commission that the costs incurred pursuant to the Revised Agreement are fully recoverable under Met-Ed’s solar photovoltaic alternative energy credit (SPAEC) Rider.  

Met-Ed served the Petition on the parties of record.  No party has contested Met-Ed’s Petition for Clarification.  The matter is ripe for consideration.  Upon review, we will grant the Petition for Clarification to the extent set forth below.
BACKGROUND


On September 15, 2011, Met-Ed petitioned the Commission for approval of a prospective SPAEC sale and purchase agreement between Met-Ed and Air Products (Original Petition).
  The agreement filed with the Original Petition required Air Products to provide Met-Ed with 2,080 Alternative Energy Portfolio Standards Act (AEPS Act) compliant SPAECs per year at a price of $199.09 per SPAEC for the period commencing from the date of Commission approval until May 31, 2020.


The Original Petition was filed pursuant to the Commission’s Order at Joint Application of West Penn Power Company d/b/a Allegheny Power, Trans-Allegheny Interstate Line Company and First Energy Corp for a Certificate of Public Convenience under Section 1102(a)(3) of the Public Utility Code approving a change of control of West Penn Power Company and Trans-Allegheny Interstate Line Company, Docket Nos. A-2010-2176520 and 

A-2010-2176732, entered March 8, 2011 (Merger Order).  The Merger Order, inter alia, approved the Joint Petition for Partial Settlement filed October 25, 2010 (Joint Settlement).  Pursuant to Section E Paragraphs 25 and 26 of the Joint Settlement, no more than 5,000 SPAECs per year are to be procured, contingent upon Commission approval, by the FirstEnergy electric distribution companies (EDCs) through nine-year bilateral agreements with creditworthy industrial customers.  The SPAECs are to be priced at or below the most recent average price obtained by a FirstEnergy EDC through a Commission approved SPAEC procurement.


Noting our responsibility to protect ratepayers from unnecessary costs, this Commission denied Met-Ed’s Original Petition in an order entered on December 1, 2011. 
  We concluded that the price proposed per SPAEC was imprudent and contrary to the public interest, finding that the $199.09 price did not reflect the current market price for SPAECs.


On June 6, 2012, Met-Ed filed a revised petition, seeking expedited approval for the purchase of 2,080 SPAECs per year at a renegotiated price of $110.00 per SPAEC for a nine year period commencing on the date of Commission approval until May 31, 2020.  On July 10, 2012, MEIUG, PICA, and WPPII filed a Joint Petition to Intervene in support of the Revised Agreement between Met-Ed and Air Products.  On July 19, 2012, the Commission approved the Revised Agreement, finding that the renegotiated price of $110.00 better reflected current market circumstances than the previous agreement, was reasonable, unopposed, and in the public interest.  

In the revised petition, Med-Ed had also sought recovery of the Revised Agreement’s associated costs.  However, since the specific associated costs were not fully developed and part of the record, the Commission ordered that such cost recovery would be determined and evaluated in a future proceeding.     


On August 3, 2012, Met-Ed filed this instant Petition, seeking Clarification of the July 19, 2012 Order, requesting the Commission to order that all costs incurred by Med-Ed pursuant to the Revised Agreement are recoverable under Met-Ed’s SPAEC Rider. 

DISCUSSION

Met-Ed filed this instant Petition for Clarification pursuant to 52 Pa. Code § 5.572 (Petitions for Relief).  This regulation encompasses “Petitions for Clarification,” and, as with Petitions for Reconsideration, these are decided by the application of the standards set forth in Duick v. Pennsylvania Gas and Water Co., Docket No. C-R0597001 et al., 56 Pa. P.U.C. 553, 559 (1982).
  Under the standards set forth in Duick, a Petition for Reconsideration may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior Order, in whole or in part, pursuant to Commission powers under 66 Pa. C.S. § 501(a).  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations that appear to have been overlooked or not addressed by the Commission.  Duick at 559.  
Since a grant of relief on such petitions may result in the disturbance of final orders, petitions for reconsideration should be granted judiciously and only under appropriate circumstances.  West Penn Power v. Pa. Pub. Util. Comm’n, 659 A.2d 1055 (Pa. Cmwlth. Ct. 1995), petition for allowance of appeal denied, No. 576 W.D., Allocatur Docket (April 9, 1996); City of Pittsburgh v. PennDOT, 416 A.2d 461 (Pa. 1980).
In the instant Petition, Met-Ed requests the Commission confirm that the costs incurred by Med-Ed pursuant to the Revised Agreement are recoverable under Met-Ed’s SPAEC Rider.  In seeking recovery of such costs, Met-Ed references Commissioner Cawley’s statement
 regarding a Petition of Pennsylvania Power for Approval of a Default Service Program from an October 21, 2010 Public Meeting.
  Met-Ed requests further confirmation that the language cited in the July 19 Order is intended only to reserve the Commission’s right to review the accuracy of the Company’s rates and recovery through established reconciliation and audit processes.  Met-Ed asserts that an order providing this clarification will allow the Revised Agreement to take effect. 

In support of its request, Met-Ed notes that the effective date of the Revised Agreement is defined as the date upon which the Commission enters an order approving the agreement and recovery of all costs associated with this agreement under the SPAEC Rider.  Met-Ed notes further that Section 2.1 of the Revised Agreement states that the agreement is contingent upon the Commission’s approval, without modification, of the agreement and the recovery of all costs associated with the agreement under the SPAEC Rider.

Met-Ed states that the costs associated with the Revised Agreement are solely those attributable to the cost of each credit delivered during the term of the Revised Agreement, as outlined within its provisions.  Met-Ed acknowledges that because the actual delivery amount may vary from year to year of the agreement’s term, Met-Ed cannot specify the exact cost of the agreement for which it seeks approval.
  

Met-Ed asserts that by deferring a determination on cost recovery until a future proceeding, the Commission’s July 19 Order effectively prevents the Revised Agreement from taking effect due to the fact that its effectiveness is contingent upon cost recovery under the Company’s SPAEC Rider.  Met-Ed asserts further that without a clear order from the Commission providing that all costs under the Revised Agreement are fully recoverable under the SPAEC Rider, the Revised Agreement and the Commission’s approval of it will be without effect.

Finally, in support of its Petition, Met-Ed asserts that Commissioner Cawley previously expressed the Commission’s position that “any contract approved by the Commission for the purchase of [SPAECs] allows for EDC cost recovery of those purchases,” and that contractual terms to that effect should not be necessary (quoting Cawley’s October 2010 Statement).  Met-Ed further asserts that Commissioner Cawley also recognized that EDCs may still wish to protect themselves contractually by incorporating such provisions in SPAEC purchase agreements, as Met-Ed has done in this instance.

Initially, we note that an individual commissioner’s statement does not have the force of law and is not binding on the Commission or the Commonwealth.  52 Pa. Code §1.96; see Pa. Pub. Util. Comm’n v. Borough of Schuylkill Haven, Docket No. R-943156, 1995 WL 809838 (Order entered June 22, 1995) (holding that statements of individual commissioners are only considered aids to the public and do not have the force and effect of law).  The Commission, however, notes that its regulations do allow for EDCs to recover all reasonable and prudent costs incurred in compliance with the AEPS Act through an automatic energy adjustment clause, consistent with 66 Pa. C.S. §1307 (relating to sliding scale of rates; adjustments) and Chapter 75 of the Pa. Code (relating to alternative energy portfolio standards).  Furthermore, the use of an automatic adjustment clause shall be subject to audit and annual review, consistent with 66 Pa. C.S. §1307(d) and (e), regarding fuel cost adjustment audits and automatic adjustment reports and proceedings.  See 52 Pa. Code §54.187(e).

Met-Ed has developed, submitted and received Commission approval of a tariff supplement providing for a Solar Photovoltaic Requirements Charge Rider under Docket No. P-2009-2093053, in compliance with 52 Pa. Code §54.187(e).  Therefore, as with any other approved solar photovoltaic alternative energy credit purchases made by Met-Ed in compliance with the AEPS Act, Met-Ed is permitted to submit for recovery all reasonable and prudent costs associated with this Revised Agreement under its approved Solar Photovoltaic Requirements Charge Rider in accordance with 66 Pa. C.S. §1307.  Such costs are subject to the annual audit and review requirements of 66 Pa. C.S. §1307(d) and (e).  What the Commission would not do in its July 19, 2012 Order, nor in this order, is to supersede the Section 1307 proceedings by prejudging what the recoverable costs are, especially in this case where even Met-Ed acknowledges that the exact costs are unknown.  Nor will we waive our authority under 66 Pa. C.S. §1307(a) to revoke our approval of an associated automatic adjustment clause at any time and fix other rates for Met-Ed, if, after notice and hearing, the Commission finds the existing rates to be unjust or unreasonable.
CONCLUSION


The Commission will grant the Petition for Clarification to the extent set forth in this Secretarial Letter.  As the Commission has approved the Revised Agreement between Met-Ed and Air Products, Met-Ed is permitted to submit for recovery all reasonable and prudent costs associated with this Revised Agreement under its approved Solar Photovoltaic Requirements Charge Rider in accordance with 66 Pa. C.S. §1307 and the AEPS Act.  Such costs are subject to the annual audit and review requirements of 66 Pa. C.S. §1307(d) and (e) and the Commission’s authority to revoke our approval of an associated automatic adjustment clause at any time and fix other rates for Met-Ed, if, after notice and hearing, the Commission finds the existing rates to be unjust or unreasonable, in accordance with 66 Pa. C.S. §1307(a).
THEREFORE,


IT IS ORDERED:  


1.
That the Petition for Clarification of Metropolitan Edison Company is granted to the extent set forth in this Secretarial Letter.

2.
That a copy of this Secretarial Letter be served upon the Office of Consumer Advocate, the Office of Small Business Advocate, the Bureau of Investigation and Enforcement, and all Parties to the Merger Proceeding at Docket Nos. A-2010-2176520 and A-2010-2176732, Joint Application of West Penn Power Company d/b/a Allegheny Power, Trans-Allegheny Interstate Line Company and First Energy Corp for a Certificate of Public Convenience under Section 1102(a)(3) of the Public Utility Code approving a change of control of West Penn Power Company and Trans-Allegheny Interstate Line Company.

3.
That this Docket be marked closed.
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Sincerely,







Rosemary Chiavetta







Secretary

� Petition of Metropolitan Edison Company for Approval of Solar Photovoltaic Alternative Energy Credit Purchase Agreement with Air Products and Chemicals, Inc., Order at Docket No. P-2012-2308630, entered July 19, 2012.


� Petition of Metropolitan Edison Company for Approval of Solar Photovoltaic Energy Credit Purchase Agreement with Air Products and Chemicals, Inc., at Docket P-2011-2264304.


� Petition of Metropolitan Edison Company for Approval of Solar Photovoltaic Alternative Energy Credit Purchase Agreement with Air Products and Chemicals, Inc., Order at Docket P-2011-2264304.


� See Robert J. Brunn v. Pennsylvania Power Company, Docket No. C-20066209 (Order entered January 9, 2007).


� See Statement of Chairman Cawley, Petition of Pennsylvania Power Company for Approval of Default Service Program for Period from Jan. 1, 2011 through May 31, 2013, Docket No. P-2010-2157862 (Statement issued at Public Meeting held October 21, 2010) (hereinafter Cawley’s October 2010 Statement).


� We note that an individual commissioner’s statement does not have the force of law and is not binding on the Commission or the Commonwealth.  52 Pa. Code § 1.96; see Pa. Pub. Util. Comm’n v. Borough of Schuylkill Haven, Docket No. R-943156, 1995 WL 809838 (Order entered June 22, 1995) (holding that statements of individual commissioners are only considered aids to the public and do not have the force and effect of law).


� Petition at 3.


� Petition at 3 and 4.


� Petition at 4.


� Id.


� Petition 4 and 5.
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