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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Mark A. Hoyer, issued on July 6, 2012, in the above-captioned proceeding.  The Initial Decision recommended dismissal with prejudice of the above-captioned Complaint.  No Exceptions were filed.  However, we exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  For the reasons stated below, we reverse the Initial Decision and remand this proceeding to the Office of Administrative Law Judge (OALJ) for further proceedings, consistent with this Opinion and Order.

History of Proceeding

On November 15, 2011, Rae Chase (Complainant) filed a Formal Complaint against PPL Electric Utilities Corporation (Respondent or PPL).[footnoteRef:1]  The Complainant stated that she no longer wanted to be on PPL’s monthly budget billing plan.  As relief, she sought removal from the monthly budget billing plan and a payment agreement.  On December 7, 2011, PPL filed its Answer, requesting that the Complaint be denied.     [1: 	 	This Formal Complaint was a timely appeal of a decision on the Complainant’s informal complaint by the Commission’s Bureau of Consumer Services (BCS), at BCS Case No. 2893806.  ] 


On December 28, 2011, a Telephone Hearing Notice was mailed to the Complainant and PPL scheduling an initial telephonic hearing for March 15, 2012.  A Prehearing Order was issued by ALJ Hoyer on January 17, 2012, setting forth the date and time of the scheduled hearing and requiring Ms. Chase to provide a telephone number a week in advance of the scheduled hearing.  The Prehearing Order further advised the Parties, inter alia, that “[y]ou may lose this case, if you do not take part in this hearing and present evidence on the issues raised.”  Prehearing Order at 4.

The telephonic hearing convened as scheduled.  PPL was represented by counsel.  The Complainant, who had not provided a telephone number to the ALJ in advance of the hearing, was not present for the hearing.  No witnesses were presented and no exhibits were admitted into evidence.  PPL moved to dismiss the Complaint for failure to prosecute.  

	           In his Initial Decision, the ALJ recommended, inter alia, that PPL’s Motion to Dismiss be granted, and the Complaint be dismissed with prejudice, due to failure to prosecute.  I.D. at 5.  

          As stated above, no Exceptions were filed, but we exercised our discretion to review the Initial Decision.  

Discussion

In his Initial Decision, ALJ Hoyer made nine Findings of Fact, I.D. at 2-3, and reached four Conclusions of Law, I.D. at 4-5.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

We note initially that the Complainant expressly wrote on the formal complaint form that she had “no phone.”  Nonetheless, a telephonic hearing was scheduled and held in this proceeding.  As outlined above, the Complainant was not present for the telephonic hearing, and the ALJ recommended that the Complaint be dismissed with prejudice due to the Complainant’s failure to prosecute.  I.D. at 5.  This was error.  We believe that when a Complainant states that she does not have a telephone, it is improper to schedule a telephonic hearing.  

The ALJ noted that the Complainant had failed to provide a telephone number for participation in the hearing as required by the Prehearing Order.  Id.  However, upon review of the record, it appears that the Prehearing Order was never sent to the Complainant.  Specifically, the service list attached to the Prehearing Order neither includes the Complainant’s name or address.  As a result, it is impossible to know whether the Complainant ever received the Prehearing Order as indicated in the Initial Decision.  

Accordingly, we will remand this proceeding to the OALJ so that an in-person hearing can be scheduled in Harrisburg.  We wish to make clear to the Complainant, however, that if she does not participate in the rescheduled hearing, the ALJ may dismiss her Complaint for failure to prosecute.   		
   
Conclusion

		For the reasons outlined above, we reverse the Initial Decision and remand this matter to the Office of Administrative Law Judge for further proceedings, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:  

1.	That the Initial Decision of Administrative Law Judge Mark A. Hoyer, issued on July 6, 2012, is reversed.

2.	That this proceeding is remanded to the Office of Administrative Law Judge for further proceedings, consistent with this Opinion and Order.
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