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Connie Darlene Mullins							     C-2011-2266040

	v.

Philadelphia Gas Works      				


OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Darlene D. Heep, issued on May 30, 2012, in the above-captioned proceeding.  Exceptions have not been filed.  However, we exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. 
§ 332(h).  For the reasons stated below, we shall modify the ALJ’s Initial Decision, consistent with this Opinion and Order.   



History of the Proceeding

On September 28, 2011, Connie Darlene Mullins (Complainant) filed a Formal Complaint (Complaint)[footnoteRef:1] against Philadelphia Gas Works (PGW), alleging that she was not responsible for charges on her natural gas bill because she did not reside at the service address, 1750 N. 25th Street, Philadelphia, Pennsylvania, during the period the disputed charges were incurred.  The Complainant sought removal of charges associated with a squatter at the service address; removal of charges for any period that she lived at another address; credit for overpayment; and a fine against PGW for making false claims against a customer.    [1:  	The Complaint was an untimely appeal of a May 9, 2011, Bureau of Consumer Services decision, Case No. 2806113.  
] 


		On October 25, 2011, PGW filed an Answer in which it denied the material allegations in the Complaint.  PGW averred that the Complainant owed $6,275.90 for unauthorized usage for the period from January 22, 2009, through September 10, 2010.  

		A hearing was held on February 27, 2012.  The Complainant appeared pro se, testified in support of the Complaint, and presented four exhibits.  PGW was represented by counsel, presented the testimony of one witness, and presented seven exhibits.  PGW objected to Complainant Exhibit 3, and that exhibit was admitted, in part.    All other exhibits were admitted.  Complainant’s Late-filed Exhibit 5 was also admitted into the record after the hearing.  

In the Initial Decision, issued on May 30, 2012, the ALJ granted the Complaint, in part, and ordered that PGW credit the Complainant for charges at the service address for January 2009 through November 2010.  I.D. at 11.    

Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Company is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Company.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).  

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied the burden of proof.  The Complainant now has to provide some additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

The ALJ made twenty-seven Findings of Fact and reached five Conclusions of Law.  I.D. at 3-6, 10.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication. 

	The ALJ determined that the Complainant met her burden of proof that she should not have been charged for gas service at the service address after September 2008.  The ALJ concluded that the evidence demonstrated, even according to PGW’s records, that the gas service should have been discontinued as of September 2008.  I.D. at 8.  The ALJ stated that the record supported a finding that there was a squatter in the service address that used the gas service, given the police report and the discovery of gas theft during the time period that the Complainant was trying to eject the squatter from the service address.  The ALJ also stated that the record supported a finding that the Complainant did not live at the service address during the period in question.  Id. at 9.  

	The ALJ, nevertheless, found that a civil penalty against PGW was not appropriate.  Id.  The ALJ reasoned that this was a case of errors and omissions in recordkeeping, misunderstandings, theft of services by a third-party, and a series of unfortunate events.  Id. at 9-10.  The ALJ further reasoned that the Commission has determined that fines are not appropriate for PGW due to its status as a municipally- owned gas utility.  Specifically, in Conclusion of Law No. 5, the ALJ stated the following:  “No fine is appropriate or allowed.” Id. at 10 (citing Thea Jones v. Philadelphia Gas Works, Docket No. F-2009-2138367 (Order entered December 17, 2010)).  

While we agree with the ALJ’s conclusion that a fine is not appropriate in this instance, we object to the ALJ’s conclusion that a fine for PGW is not allowed.  PGW’s status as a municipally-owned utility does not negate the Commission’s authority to impose a penalty on PGW when appropriate.  See, 66 Pa. C.S. § 3301(a).  We emphasize the cautionary remarks we made in Malisa Alexander v. Philadelphia Gas Works, Docket No. C-20077389 (Order entered November 6, 2008), at 11:

As an alternative treatment for a municipally owned utility, we hereby place PGW on notice that, from this time forward, the Commission will track PGW’s violations of the Public Utility Code, regulations and orders, in cumulative fashion.  These violations will be considered by the Commission in matters PGW files for our regulatory approval. 

Thus, although the Commission has authority to impose penalties on PGW, we have decided that, for the time being, other remedial approaches are more effective.  

Conclusion

		Based on our review of the record, the ALJ’s Initial Decision, and the applicable law, we shall grant the Complaint, in part, and modify the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE, 
		
		IT IS ORDERED:

		1.	That the Initial Decision of Administrative Law Judge Darlene D. Heep, issued May 30, 2012, is adopted, as modified by this Opinion and Order.

2.	That the Complaint of Connie Darlene Mullins against Philadelphia Gas Works, at Docket No. C-2011-2266040, is sustained, in part, and denied, in part.
	
		3.	That, within thirty days from the entry date of this Opinion and Order, Philadelphia Gas Works shall credit Connie Darlene Mullins for service charges for 1750 N. 25th Street for January 2009 through November 2010.  
 		

		4.	That this docket be marked closed.  
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