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PENNSYLVANIA PUBLIC UTILITY COMMISSION



Tammeka Hill						:
							:
	v.						:		C-2012-2315524
							:
PECO Energy Company				:



INITIAL DECISION


Before
Tiffany A. Hunt
Special Agent


INTRODUCTION

		
This decision denies the customer’s request for a payment arrangement.  The customer’s entire balance is subject to Customer Assistance Program (CAP) rates and must be timely paid, pursuant to 66 Pa. C.S. § 1405(c).


HISTORY OF THE PROCEEDING


On July 9, 2012, Tammeka Hill (Ms. Hill or Complainant) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO or Respondent) which alleged that PECO would not provide her with a payment arrangement because her “back bill is on a CAP agreement.”  Complaint ¶ 4B.  Ms. Hill further alleged that she has not been on CAP since 2011.  As relief, Ms. Hill requested a payment agreement.

The Complaint is an untimely appeal of the decision issued, on June 28, 2012, by the Commission’s Bureau of Consumer Services (BCS) at Case No. 2986142.  BCS dismissed the Complainant’s request for a payment agreement because her entire balance was CAP arrears.

On July 26, 2012, PECO filed an Answer (Answer) and New Matter (New Matter) endorsed with a Notice to Plead.  In its Answer, PECO stated the Complainant was enrolled in its Customer Assistance Program from October 15, 2003 to December 15, 2006.  The Complainant re-enrolled in the program on June 4, 2008 and was due to recertify on August 12, 2012.  PECO put forth that the Complainant is currently a CAP customer and her balance is comprised of CAP arrears.  PECO also detailed the Complainant’s history of informal complaints with the Commission.  In the New Matter, PECO restated the Complainant’s CAP history and asserted that, pursuant to 66 Pa. C.S. § 1405(c), the Commission does not have jurisdiction to provide the Complainant with a payment agreement.  The New Matter requests that the Commission dismiss the Complaint.  The following seven (7) exhibits were attached to the Answer: (1) BCS Decision Report for Case No. 2986142, (2) CAP rate history, (3) BCS Decision Report for Case No. 2212417, (4) BCS Decision Report for Case No. 2377336, (5) BCS Decision Report for Case No. 2525811, (6) BCS Decision Report for Case No. 2989518 and (7) Account Activity Statement.

Ms. Hill did not reply to the New Matter.  52 Pa. Code § 5.63.

A Telephone Hearing Notice dated July 30, 2012, advised the parties that an initial telephonic hearing was scheduled for Wednesday, September 12, 2012, at 10:00 a.m.  The case was assigned to me, pursuant to 52 Pa. Code § 56.174.

		A Prehearing Order dated July 30, 2012, advised the parties of the date and time of the scheduled hearing, and informed them of the procedures applicable to this proceeding which included the submission of documents prior to the hearing.

		In accordance with the provisions of the Prehearing Order, the Respondent submitted ten (10) proposed exhibits for possible use at the hearing.

The initial telephonic hearing convened as scheduled on Wednesday, September 12, 2012, at 10:00 a.m.[footnoteRef:1]  Ms. Hill appeared pro se and testified on her own behalf.  Shawane Lee, Esq., counsel for Respondent, presented the testimony of one (1) witness, Renee Tarpley, a Senior Regulatory Assessor for Respondent, who sponsored ten (10) exhibits.  All ten (10) exhibits were admitted into the record.  At the end of the hearing, Ms. Lee made a Motion to deem PECO’s New Matter admitted, in light of the Complainant’s failure to respond.  In accordance with 52 Pa. Code § 5.63, PECO’s Motion is hereby granted. [1:  	A tape recording of the hearing was made, no court reporter being present.] 


The record closed on September 12, 2012.

FINDINGS OF FACT

1. The Complainant is Tammeka Hill, who receives electric utility service from the Respondent at 8523 Thouron Avenue, Philadelphia, PA (Service Address).

2. The Respondent is PECO Energy Company.

3. On June 22, 2012, Ms. Hill filed an informal complaint with the Commission.  On June 28, 2012, BCS issued its decision at Case No. 2986142.  BCS dismissed the Complainant’s request for a payment agreement because her entire balance was CAP arrears.  PECO Exhibit 8.

4. On July 9, 2012, Ms. Hill filed a formal Complaint with the Commission which alleged that PECO would not provide her with a payment arrangement because her “back bill is on a CAP agreement.”  Complaint ¶ 4B.  Ms. Hill also alleged that she has not been on CAP since 2011.  As relief, Ms. Hill requested a payment agreement.

5. On July 26, 2012, PECO filed an Answer and New Matter.

6. The Complainant lives at the Service Address with her two (2) children, ages sixteen (16) and four (4), and her seventeen (17) year old sister.

7. Prior to March 2012, the Complainant worked full time and earned $1,200.00 bi-weekly.

8. In March 2012, the Complainant broke her ankle.  She has been out of work since that time, with no tentative return date.

9. On April 6, 2012, the Complainant received one (1) workers’ compensation payment in the amount of $934.00.  She is currently disputing the amount of her workers’ compensation and has not received another payment.

10. As of the date of the hearing, the Complainant had no household income.[footnoteRef:2] [2:  	The Complainant’s sixteen (16) year old child receives $630.00 per month in Social Security survivors benefits.  This amount is not included in household income as defined by 66 Pa. C.S. § 1403.
] 


11. From June 4, 2008 to September 2, 2012, the Complainant was enrolled in CAP at the Service Address.  PECO Exhibit 3.  The Complainant was removed from CAP for failure to re-certify.

12. The Complainant’s billing statement referenced her CAP enrollment and reflected her CAP adjustment amount.  PECO Exhibit 10.

13. The Complainant has filed numerous informal complaints with the Commission.[footnoteRef:3] [3:  	BCS Case #2212417; Decision issued 5/7/07; Level 1 payment arrangement provided; Defaulted.
BCS Case #2377336; Decision issued 12/29/08; Ineligible for payment arrangement due to prior Commission-issued payment arrangement and participation in CAP.
BCS Case #2525811; Case closed 5/13/09; Ineligible for payment arrangement due to participation in CAP.
BCS Case #2986142; Decision issued 6/28/12; See Finding of Fact 3 above.
BCS Case #2989518; Decision issued 7/27/12; Case dismissed due to pending formal complaint.
PECO Exhibits 4-9.
	] 


14. On November 2, 2011, the Complainant paid $58.47 on her account.  This is the last cleared payment on the account.  PECO Exhibit 2.

15. On January 3, 2012, the Complainant paid $59.95 on her account.  The payment was returned due to insufficient funds.  On February 7, 2012, the Complainant paid $301.05 on her account.  The payment was returned due to insufficient funds.  PECO Exhibit 2.

16. As of the date of the hearing, the Complainant’s electric service had not been terminated and she still received electric service from the Respondent.

17. As of the date of the hearing, the Complainant’s account balance was $1,514.14.

18. As of the date of the hearing, the Complainant’s entire account balance was subject to CAP rates.

DISCUSSION

		In her formal Complaint, Ms. Hill alleged that PECO would not provide her with a payment arrangement because her “back bill is on a CAP agreement.”  Complaint ¶ 4B.  Ms. Hill also alleged that she has not been on CAP since 2011.  As relief, Ms. Hill requested a payment agreement.

As this is an untimely appeal of a BCS decision, the Complainant is not challenging the BCS decision but is requesting another payment arrangement.  Nugent v. PECO Energy Company, Docket No. C-2009-2096243 (Order entered April 26, 2010).

As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proving by substantial evidence that she is entitled to the requested relief.  66 Pa. C.S. § 332(a).  To satisfy this burden, the Complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm., 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992); Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Comm., 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa. Public Utility Comm., 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa. C.S.A. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm., 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

The Responsible Utility Customer Protection Act, 66 Pa. C.S. §§ 1401-1418 applies to this proceeding.

The Commission has the authority to establish a payment arrangement pursuant to 66 Pa. C.S. § 1405(a), within the strict guidelines set forth in 66 Pa. C.S. § 1405(b).  The statute at 66 Pa. C.S. § 1405(a) states:

(a) General Rule. – The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established by this chapter.

The Commission may establish a payment arrangement between a public utility and a customer only within the limits established by 66 Pa. C.S. §§ 1401-1418.  In order to be eligible for a payment arrangement, the Complainant must be a “customer” or “applicant” as defined by 66 Pa. C.S. § 1403.  If the Complainant is not a “customer” or “applicant”, the Commission is not authorized to establish a payment arrangement between her and Respondent.  The statute at 66 Pa. C.S. § 1403 defines a customer as follows:

“Customer.”  A natural person in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested.

In this case, the Complainant is a natural person in whose name a residential service account is listed.  PECO Exhibits 1, 2.  The Complainant is therefore a customer.

While the Complainant is a customer pursuant to 66 Pa. C.S. § 1403, the Complainant is not entitled to a payment arrangement because her entire balance is subject to CAP rates.  The Commission has no authority to establish a payment arrangement on amounts subject to CAP rates.  The relevant statute at 66 Pa. C.S. § 1405(c) of the Public Utility Code states:

(c) Customer Assistance Programs. – Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.

Section 1403 of the Public Utility Code, 66 Pa. C.S. § 1403, defines a CAP as follows:

		A plan or program sponsored by a public utility for the purpose of providing universal service and energy conservation, as defined by Section 2202 (relating to definitions) or Section 2803 (relating to definitions), in which customers make monthly payments based on household income and household size and under which customers must comply with certain responsibilities and restrictions in order to remain eligible for the program.
		
		From June 4, 2008 to September 2, 2012, the Complainant was enrolled in the Respondent’s Customer Assistance Program at the Service Address.  PECO Exhibit 3.  She received a monthly discount on her utility charges.  Ms. Hill did not present any evidence to support her allegation that she has not been on CAP since 2011.  PECO provided a copy of the Complainant’s billing statement, dated August 10, 2012, which clearly referenced her CAP enrollment and reflected her CAP adjustment amount.  PECO Exhibit 10.  As of the date of the hearing, the Complainant’s account balance was $1,514.14.  As of the date of the hearing, the Complainant’s account balance consisted solely of CAP arrears.  The Commission cannot order a payment arrangement on this amount; it must be timely paid, pursuant to 66 Pa. C.S. § 1405(c).

Since I have concluded that the Commission lacks the authority to order a payment arrangement in these circumstances, the Complainant’s full balance is due and payable.  The Complaint is dismissed.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S.A. § 701.

		2.	The Complainant had the burden of proof.  66 Pa. C.S.A. § 332(a).

		3.	The Responsible Utility Customer Protection Act, 66 Pa. C.S.A. §§ 1401, et seq., applies to this proceeding.
	
		4.	Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.  66 Pa. C.S.         § 1405(c).

ORDER


THEREFORE, 

IT IS ORDERED:

1. That the Formal Complaint filed by Tammeka Hill against PECO Energy Company at Docket No. C-2012-2315524 is dismissed.

1. That the record at Docket No. C-2012-2315524 is marked closed.


Date: September 17, 2012 						
		Tiffany A. Hunt
					Special Agent
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