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HISTORY OF THE PROCEEDINGS


On March 9, 2010, Orlando Rivera (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Philadelphia Gas Works (Respondent).  Essentially, the Complainant alleged that the Respondent had overbilled him because the gas service to his commercial address was shut off in 2002, but that he received in 2010 some $13,000 in gas bills.  He asked that the Commission investigate the Respondent’s practice.     



The Commission received the Respondent’s answer dated April 5, 2010 to the complaint.  The Respondent stated that the Complainant’s service was shut off on March 14, 2002, that on September 28, 2006, the Respondent found a meter-tampered by-pass at the Complainant’s business address, and that his bill for this unauthorized use between March 14, 2002 and September 28, 2006 was correct.


A hearing on the complaint was scheduled for April 25, 2011.  On April 19, 2011, counsel for the Complainant, Michael I. McDermott, Esquire, filed with the Commission a Motion requesting a continuance of this hearing because he had a scheduling conflict on the date of the hearing.  I granted the Motion.



On June 10, 2011, another hearing was scheduled.  The Complainant was represented by Michael I. McDermott, Esquire, who presented the testimony of one witness and introduced one exhibit.  The Respondent was represented by Laureto A. Farinas, Esquire, who presented the testimony of three witnesses and introduced seven exhibits.  All the exhibits were admitted into the record.


Toward the end of the hearing, counsel for the Respondent borrowed PGW Exhibit 7 to scan it because he did not have enough copies for the parties (N.T. 93).  On July 21, 2011, I asked counsel for the return of PGW Exhibit 7.  On July 27, 2011, he handed it to me.



On August 5, 2011, an Initial Decision was issued, which dismissed the Complainant’s complaint because he failed to carry his burden of proof and required the Respondent to recalculate the charges for the estimated unmetered use for the period between March 14, 2002 and September 28, 2006.  The Complainant filed Exceptions to the Initial Decision on October 31, 2011, and the Respondent filed Replies to the Exceptions on November 7, 2011.



By Order entered on January 12, 2012 (the January Order), the Commission directed that the matter be remanded for the limited purpose of further developing the record to determine (a) the amount of gas consumption, and (b) the methodology used to calculate the charges for the unbilled gas consumption over the billing period in question.  See the January Order, Ordering Paragraph 4.



On April 30, 2012, a hearing on remand was held.  There was no change in the parties’ representation.  At the hearing, counsel for the Respondent presented the testimony of one witness, Wendy Vacca, a witness at the June 10, 2011 hearing, and introduced one exhibit, PGW Exhibit 8, which was admitted into the record.



At the April 30, 2012 hearing, on cross-examination, the witness for the Respondent stated that she would obtain the degree days for the billing period between March 14, 2002 and December 31, 2006.  (N.T. 19, 27, 28)  Under the authority of Section 5.404 of the Commission’s regulations, 52 Pa. Code §5.404 (relating to additional evidence), on April 14, 2012, I asked the Respondent to submit the average degree days for 2002, 2003, 2004, 2005, and 2006, and how the Respondent’s witness arrived at each number specified on page 3 of PGW Exhibit 8.


On May 22, 2012, the Respondent responded to my request.  These responses will be marked as PGW Exhibit 9 and admitted into the record.



I have not received any objection from the Complainant.  


The record was closed on June 14, 2012.

FINDINGS OF FACT


1.
Findings of Fact Nos. 1, 5-10 of the Initial Decision of August 15, 2011 are incorporated by reference into this Initial Decision On Remand.


2.
The Respondent is Philadelphia Gas Works whose business address is 800 W. Montgomery Avenue, Philadelphia, Pennsylvania.   


3.
The National Oceanic and Atmospheric Administration (NOAA) is a division of the United States Department of Commerce.  Its duty, among other things, is to understand and predict changes in climate and weather, and to track the degree days for each region (city) in the country (N.T. 20, 21; PGW Exhibit 9).


4.
A degree day is obtained by comparing an average of the high and low temperatures of a day in a region (city) to 65 degrees Fahrenheit (F).  When the temperature for that day falls below 65° F, the difference between 65° F and the average temperature of that day is a number of degree days.  For example, the degree days for January 20, 2012 are 45 degree days, with the high and low temperatures of 27° F and 13° F (45 degree days = 65° F – (27° F + 13° F/2) (N.T. 24-26; PGW Exhibit 9).


5.
The degree days for the billing period between March 14, 2002 and September 28, 2006 were 19,211 degree days, which were within the range of the total degree days of 21,273 between 2002 and 2006 (4,025 + 4,025 + 4,631 + 4,695 + 3,897) (N.T. 12, 13, 19-21; PGW Exhibits 8 and 9).


6.
The average degree days over an extended period of five years between 2007 and 2011 were 4,600 degree days (N.T. 10, 11; PGW Exhibit 8).


7.
The customer charge is a set monthly charge that covers the Respondent’s cost to serve a customer without regard to how much the gas is used (PGW Exhibit 9).


8.
The commodity charge is a set charge for the amount of gas use measured in units of 100 cubic feet (ccf) (PGW Exhibit 9).   


9.
The distribution charge is a set charge for delivering gas from the city gate to a customer (burner tip) (PGW Exhibit 9).     



10.
The weather normalization adjustment (WNA) was approved by the Commission as a way to help the Respondent stabilize its income and give it the ability to operate efficiently within its budget during the season of October-May.  It also helps to reduce the need of making frequent requests for rate changes (PGW Exhibit 9).
DISCUSSION


In Angie’s Bar v. Duquesne Light Company, 72 Pa. PUC 213, 217 (1990), the Commission has stated the following on the issue of make-up billing generally:

Section 1312 of the Public Utility Code permits ratepayers to seek rate refunds when certain findings are made, up to a four-year past period measured from the date that the improper billing was discovered.  Parity and equity warrant that a utility should likewise be limited to a four-year past period for recoupment of under billings . . . Accordingly, we shall limit backbillings to a four-year period in cases where the customer has no culpability, and as such, Duquesne, in this proceeding, is permitted to backbill the Complainant for estimated unmetered usage for the period of April 10, 1982 to May 28, 1986.  (Emphasis added.)


From the Commission’s ruling above, the Respondent is authorized to backbill the Complainant for estimated unmetered use for the period of March 14, 2002 and September 28, 2006.  For the backbilling to be acceptable, the Respondent must show that the charges for the unauthorized use are the likely price the Complainant has to pay for this use.  Commonwealth v. $6,425 Seized From Esquilin, 583 Pa. 544, 555, 580 A.2d 523, 529 (2005).


Further, in G.G.&C. Bus Co. v. Pennsylvania Public Utility Commission, 400 A.2d 941, 948 n.3 (Pa. Cmwlth. 1979), in response to a protestant’s challenge that the Commission made no specific finding of fact about an applicant’s fitness, the Court found that such is not necessary as long as the factual questions are addressed in the Commission’s general discussion.  Therefore, to avoid duplication, some facts that are addressed in the following discussion will be intended to be part of the Findings of Fact.


In my previous Initial Decision of August 5, 2011 on this case, I stated that the method of arriving at the charges for the unauthorized gas use, using basically the heating degree days, the estimated meter readings based on previous comparable periods, and the gas consumption of a particular appliance, is reasonable because the Respondent is authorized to backbill the Complainant for, not actual, but estimated unmetered use and because there is no other better way to do this estimation.  Mack v. PP&L, Inc., Docket No. C-00981147, 1998 Pa. PUC LEXIS 246; Sabota v. Equitable Gas Company, Docket No. 00981661, 1999 Pa. PUC LEXIS 66.  Here, the Respondent basically explains how it arrives at the unpaid bill for the Complainant’s unauthorized use of the Respondent’s gas service, using the concept of the heating degree days.


On March 14, 2002, the Respondent terminated the Complainant’s gas service for nonpayment.  On September 28, 2006, the Respondent found the Complainant’s gas service was still in use by means of a bypass of the meter.  For this billing period (1,659 days) of the Complainant’s unauthorized use of gas, the Respondent reached the amount of gas consumption by calculating the cubic feet of gas the Complainant used for a degree day and by determining the number of the degree days in the billing period (N.T. 12).



The Respondent testified that the Complainant used the 250,000 Btu heater to heat his business address.  Assuming that the heater was used at least 10 hours a day for three heating months a year (January, February, and March) or 900 load hours (10 x 3 x 30), the heater’s estimated British thermal units for this billing period was 225,000,000 Btu (250,000 Btu x 900) (N.T. 7-11, 32, 33).


The Respondent also chose an average of 4,600 degree days from the NOAA website at the measurement station of the Philadelphia International Airport over an extended five-year period between 2007 and 2011 (N.T. 11).



This method of calculation found that the Complainant consumed 48,913 Btu a degree day (225,000,000 Btu/4,600 degree days) or 48.9 cf a degree day (48,913 Btu/1,000).  With the actual degree days of 19,211 and the daily consumption of 48.9 cf, the Complainant consumed 9,394 ccf (48.9 cf x 19,211/100), and not $9,397 ccf, for the billing period (PGW Exhibit 9).


Based on the calculation pages, the Respondent arrived at the estimated cost of $13,854.89, the amount the Complainant has to pay for its unauthorized use of the Respondent’s gas service.  This amount consists of the following charges:



Customer charge:
  $660 ($12 x 55)



Commodity charge:
  $8,476.11; the correct charge is $8,454.60 ($0.90 x 9,394)


Commodity charge 



   credit:

  ($17.71)



Gas cost rate:

  $1,119.45; the correct charge is $1,127.28 ($0.12 x 9,394)


Distribution charge:
  $3,860.46; the correct charge is $3,851.54 ($0.41 x 9,394)


Gas cost adjustment 



   credit:

  ($115.18)



Weather normalization 



   adjustment credit:
  ($128.24)

(N.T. 11-15; PGW Exhibits 8 and 9).



With the charges corrected, I come up with the estimated cost of $13,832.29 ($14,093.42 ($660 + $8,454.60 + $1,127.28 + $3,851.54) - $261.13 ($17.71 + $115.18 + $128.24)).



The Complainant did not propose any method of calculation.  Nor did he make any objection to the Respondent’s calculation as unreasonable or incorrect, even though his attorney was provided with a link to the NOAA website.



From the analysis above, the Complainant owed the Respondent $13,832.29 for its unauthorized use of gas during the billing period between March 14, 2002 and September 28, 2006.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.


2.
The Respondent is permitted to backbill the Complainant for estimated unmetered gas use for the period between March 14, 2002 and September 28, 2006.



3.
The Complainant is responsible for the charge of $13, 832.29 backbilled by the Respondent for his unauthorized gas use for the period between March 14, 2002 and September 28, 2006.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Orlando Rivera against Philadelphia Gas Works at Docket No. C-2010-2164222 is dismissed.


2.
That the Complainant shall pay the Respondent the charges of $13,832.29 for estimated unmetered gas use for the period between March 14, 2002 and September 28, 2006.
Date:
       June 18, 2012     


____________________________________








Ky Van Nguyen








Administrative Law Judge
� 	The responses were served on the Complainant’s counsel on May 22, 2012.  No specific time is fixed under 52 Pa. Code §5.404 for a party to file an answer or objection, but 52 Pa. Code §5.103(c) gives a party 20 days from the date of service to answer or object to a motion.  Therefore, the Complainant must file an answer or objection, if any, to the Respondent’s responses on June 14, 2012; the three-day extension is automatic.  Southeastern Pennsylvania Transportation Authority v. Pa. PUC, 592 A.2d 808 (Pa. 1991).
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