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	PPL Electric Utilities Corporation
	




OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) David A. Salapa, which was issued on June 25, 2012, in the above-captioned proceeding.  The Initial Decision sustained the Preliminary Objection filed by PPL Electric Utilities Corporation (PPL) and dismissed with prejudice the Formal Complaint (Complaint) of Megan Mohn (Complainant).  No Exceptions were filed.  However, we exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  For the reasons stated below, we shall remand this matter to the Office of Administrative Law Judge for further action.

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		On April 27, 2012, the Complainant filed a Complaint against PPL, stating that in 2010, PPL harvested trees under a power line that runs through her property.  The Complainant described the trees as being “fully grown (roughly 80 feet long with 3 ft. wide trunks) and numerous (roughly 40 trees) . . .”.  Attachment to Complaint at 1.  The Complainant alleged that the trees are stacked in two huge piles under the power line that is clearly visible from her front door.  She further alleged that the two stacks of trees have rendered the land unusable for hiking, planting and deer migration, and that the piles are an attractive nuisance for local children and a possible source of liability.  The Complainant asserted that PPL has repeatedly promised to remove the piles of timber ever since the trees were harvested in 2010.  Id.  As relief, the Complainant requested that the piles of timber be removed.  Id. at 2.  The Commission served PPL with the Complaint on April 30, 2012, and docketed it at C-2012-2301470.

		PPL filed an Answer and New Matter on May 21, 2012, in which it admitted, in part, and denied, in part, the material allegations of the Complaint.  PPL admitted that it harvested the timber in question in 2010, as part of its vegetation management program, and that a “small portion of the timber” is on the Complainant’s property.  Answer at 2.  PPL asserted that, “because the majority of the timber was stacked on property owned in fee by PPL Electric, it therefore denies that the timber poses any unreasonable threat of injury, loss of enjoyment of the property, or impacts the Complainant’s use and enjoyment of her neighboring property.”  Id.  PPL promised that it will remove the portion of timber located on Complainant’s property as soon as possible.  

		In its New Matter, PPL averred that the Complainant’s claims arise from a private property dispute which is exclusively within the jurisdiction of the Courts of Common Pleas.  PPL opined that the Complaint should be dismissed for lack of subject matter jurisdiction.  Answer at 3.

		In its Preliminary Objection filed on May 21, 2012, PPL stated that the Complainant’s claim is not within the jurisdiction of the Commission.  According to PPL, the Complainant’s stated claims arise from a property dispute with PPL, which is within the exclusive jurisdiction of the Courts of Common Pleas.  PPL averred that the Commission lacks jurisdiction over the issues identified in the Complaint, and requested that the Complaint be dismissed.  Preliminary Objection at 4-6.

		The Complainant did not file a response to either PPL’s New Matter or its Preliminary Objection.

		In his Initial Decision, issued on June 28, 2012, ALJ Salapa agreed with PPL that jurisdiction over property disputes are within the exclusive jurisdiction of the Court of Common Pleas.  Therefore, the ALJ sustained PPL’s Preliminary Objection and dismissed the Complaint with prejudice for lack of jurisdiction.  I.D. at 7-8.

Discussion

Initially, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania, et al. v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  Any argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.   
In his Initial Decision, ALJ Salapa made six Findings of Fact and reached two Conclusions of Law.  I.D. at 3, 7.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Legal Standards

The rules regarding preliminary objections are simple and specific:

§ 5.101.  Preliminary objections.

(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

1. Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

1. Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

1. Insufficient specificity of a pleading.

1. Legal insufficiency of a pleading.

1. Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

1. Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa. Code § 5.101(a).  In this case, PPL contends that the Complaint is not within the jurisdiction of the Commission.

Commission preliminary objection practice is similar to Pennsylvania civil practice.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69 (July 18, 1994).  When considering preliminary objections, the Commission must determine:

. . . whether the law says with certainty, based on well-pleaded factual averments . . . that no recovery or relief is possible.  P.J.S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa. Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).


Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003).  

Additionally, in considering preliminary objections, the Commission may not rely upon the factual assertions of the moving party, but must accept as true for purposes of disposing of the motion all well pleaded, material facts of the nonmoving party, as well as every inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A.2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  In this case, the Commission must view the Complaint in the light most favorable to the Complainant, and should dismiss the Complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors, supra.

As previously noted, ALJ Salapa agreed with PPL that jurisdiction over property disputes are within the exclusive jurisdiction of the Court of Common Pleas.  Therefore, the ALJ sustained PPL’s Preliminary Objection and dismissed the Complaint with prejudice for lack of jurisdiction.  I.D. at 7-8.

We agree with the ALJ that claims that arise from real property disputes are within the jurisdiction of the Courts of Common Pleas and that it was appropriate to dismiss that portion of the Complaint.  Anne E. Perrige v. Metropolitan Edison Co., Docket No. C-00004110 (Order entered July 3, 2003).  However, we find that this particular Complaint also presents service issues over which the Commission cannot abdicate its responsibility.  Therefore, we shall grant the Preliminary Objection of PPL, in part.

Vegetation management is an integral part of electric distribution service.  Section 1501 of the Public Utility Code (Code) provides, in pertinent part, that public utilities “shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities, as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.”  66 Pa. C.S. § 1501.  Electric utility service is not confined to distribution of electrical energy, but rather, includes any and all acts relating to that function, including vegetation maintenance.  West Penn Power Co. v. Pa. PUC, 578 A.2d 75 (Pa. Cmwlth. 1990), appeal denied, 593 A.2d 429, 527 Pa. 660.  Moreover, an electric distribution company must submit its vegetation management plan to the Commission pursuant to Section 57.198(m)(1) of the Commission’s Regulations, 52 Pa. Code § 57.198(m)(1).  As such, the manner in which vegetation management is conducted is within this Commission’s jurisdiction.  

In its Answer, PPL admits that it has been storing a “small portion of the timber” on the Complainant’s property.  Answer at 2.  PPL further admits that it has failed to abide by the Complainant’s request to remove the timber for more than two years.  According to the Complainant, the timbers in these piles are approximately eighty-feet long and there are twenty of these three-foot wide timbers in each pile.  It seems that the storage of even a “small portion” of such a pile of timber for a period of two years on a customer’s property, as well as a failure to respond to the Complainant’s request and concerns for two years, potentially could implicate Section 1501 of the Code.  Therefore, we conclude that further fact finding is warranted regarding whether PPL’s actions here comply with its vegetation management plan as well as Section 1501 of the Public Utility Code.

Conclusion

Based upon the foregoing discussion, we shall grant, in part, the Preliminary Objection of PPL, modify the ALJ’s Initial Decision and remand this matter to the Office of Administrative Law Judge for further action, consistent with this Opinion and Order; THEREFORE, 

IT IS ORDERED:

1.	That the Initial Decision of Administrative Law Judge David A. Salapa is adopted as modified, consistent with this Opinion and Order.

2.	That the Preliminary Objection filed by PPL Electric Utilities Corporation on May 21, 2012, is granted, in part, consistent with this Opinion and Order.

3.	That this proceeding is remanded to the Office of Administrative Law Judge for such further proceedings as may be appropriate.
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BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: September 13, 2012

ORDER ENTERED:  October 11, 2012
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