BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Mark Williams




:





:

v.





:     

F-2012-2289425
:

Philadelphia Gas Works 



:     
INITIAL DECISION

Before

Eranda Vero

Administrative Law Judge
history of the proceeding

On February 13, 2012, Mark Williams (Mr. Williams or Complainant) filed a formal Complaint (Complaint) against Philadelphia Gas Works (Respondent, PGW or the Company) with the Pennsylvania Public Utility Commission (Commission) alleging that there are incorrect charges on his gas bill, and that he received a notice that his gas service was being terminated.  In particular, Complainant alleges that he is being charged for gas service that he did not use because he was evicted from the residence on the dates Respondent has billed him for service.  He alleges that his gas bill was $23.00 when he was evicted, and that PGW is accusing him of theft of service.  As relief, Mr. Williams requests that his bill with Respondent be adjusted and that he be refunded the payments made toward the improper charges.
This formal Complaint is an appeal to the informal decision issued by the Commission’s Bureau of Consumer Services (BCS) at BCS Case No. 2892220.

On March 13, 2012, Respondent filed an Answer denying the material allegations of the Complaint.



A Hearing Notice dated March 20, 2012, notified the parties that an initial hearing was scheduled for Monday, May 14, 2012, at 2:00 p.m.  

A Prehearing Order was issued on April 19, 2012, advising the parties of the date and time of the scheduled hearing and informing them of the procedures applicable to this proceeding.  

The hearing convened as scheduled.  Mark Williams appeared pro se, and testified on behalf of the Complaint.  In addition, Complainant sponsored two (2) exhibits which were admitted into the record.  Laureto Farinas, Esq., represented the Respondent, and presented the testimony of Jennifer Raksnis, a customer review unit officer with PGW in charge of investigating and resolving informal and formal complaints filed with the Commission.  Respondent also sponsored five (5) exhibits, all of which were admitted into the record.  Prior to the conclusion of the hearing, I instructed the Complainant to provide documentation in support of his claim that he resided in Virginia during the period January 2009 – April 2011.  Complainant was directed to submit the documentation by no later than June 13, 2012, but that additional time could be granted if exigent circumstances arose. 
On June 13, 2012, Complainant came in person to the Commission’s Philadelphia Office and declared that he had come for “the hearing.”  I informed him that no further hearing was scheduled on his Complaint, but that he had been instructed to submit documentation regarding his stay in Virginia.  Complainant expressed his displeasure with my answer and with my earlier request for additional evidence of his residence in Virginia.  I asked Complainant if he needed additional time to procure the documents.  Complainant expressed his unwillingness to spend additional time procuring the requested documents and left the office. 
The record closed on June 14, 2012.
FINDINGS OF FACT

1.
The Complainant is Mark Williams, whose current address is 5238 Vine Street, Philadelphia, PA 19139.

2.
The Respondent is Philadelphia Gas Works.

3.
On June 5, 2007, the Complainant contacted the Respondent requesting gas service at 2553 N. Bancroft Street, Philadelphia, PA 19123 (Service Address).  Tr. 53.
4.
The Complainant resided at the Service Address along with Tia Woodson and four children.  Tr. 19.
5.
The Company performed a credit check for Complainant and established that Complainant needed to pay $524.00 in security deposit in order to have service placed under his name.  Tr. 53; PGW Exhibit 2. 

6.
The Company also informed Complainant that, if he could successfully enroll in PGW’s Customer Responsibility Program (CRP), he could have the security deposit waived.   Id. 

7.
On October 26, 2007, Complainant was able to verify his low income status and a PGW supervisor was able to wave the security deposit for him.  Tr. 54; PGW Exhibit 2. 

8.
The gas service was originally scheduled to be turned on November 6, 2007, however, due to hazardous conditions found at the Service Address, the turn on was not completed until January 29, 2008.  Tr. 55; PGW Exhibit 2. 

9.
On October 22, 2008, someone identifying herself as Mr. Williams’ wife contacted PGW and requested to be enrolled in CRP.  Tr. 80-82; PGW Exhibit 2.
10.
Whenever someone contacts Respondent with questions, concerns or requests regarding an account, the Company will first ask them to verify identifying information, such as the Social Security Number, provided by the customer of record.  If the person is unable to provide the customer’s information, then the Respondent will decline any request for action or information on that account.  Tr. 52-53, 80-82.

11.
The Company always makes a notation of the name of the person communicating with the Company.  Id.
12.
On November 17, 2008, PGW received a CRP application from Teia Woodson (phonetics), who identified herself as Complainant’s girlfriend.  Tr. 80-82; PGW Exhibit 2.
13.
Respondent informed her that in order to enroll in CRP under her name she needed to be the customer of record and instructed her on how to get service under her name.  PGW Exhibit 2.
14.
On November 21, 2008, Complainant was served with an Alias Writ of Possession for the removal of “Mark Williams and any and all occupants” of the Service Address.  Tr. 22; Complainant Exhibit 1.
15.
From January through December of 2008, Complainant made only one payment of $200.00 towards his account with PGW.  PGW Exhibit 1.
16.
As of December 15, 2008, Complainant had accumulated an unpaid balance of $1,116.60 on his account with PGW.  PGW Exhibit 1.

17.
On March 31, 2009, Mark Williams contacted PGW regarding a medical certificate.  Tr. 57; PGW Exhibit 2.
18.
Also on March 31, 2009, Mark Williams filed a dispute with the Company challenging the amount of gas for which he was being charged.  Tr. 58; PGW Exhibit 2.
19.
On May 18, 2009, a PGW representative spoke to Mr. Williams and scheduled a field visit for a rate survey to take place on May 19, 2009.  Id.
20.
During the field visit on May 19, 2009, the Respondent’s representative found a faucet dripping hot water into the bathtub.  Id.
21.
On May 20, 2009, the Company completed its investigation concluding that Complainant’s bills were correct as rendered.  PGW Exhibit 2.
22.
On May 22, 2009, Complainant contacted the Company claiming that he did not contact the Company in 2007 to request service in his name.  PGW’s representative instructed him to visit PGW’s district office with his lease and identifying information in order to verify his claim.  Respondent also instructed him to file a police report if he believed that someone else had acquired service under his name without his knowledge or approval.  Tr. 59; PGW Exhibit 2.
23.
On May 22, 2009, Complainant filed an informal complaint with BCS (BCS Case No. 2540273) disputing the accumulated balance of $1,934.36 and alleging that, for approximately four months, no one was living at the Service Address.  Tr. 61-62; PGW Exhibits 2 and 4.
24.
On June 4, 2010, BCS issued an informal decision in BCS Case No. 2540273 finding Complainant’s bills correct as rendered and dismissing the complaint.  Tr. 62; PGW Exhibits 2 and 4.  
25.
On July 22, 2010, Complainant contacted PGW relating a “situation” he had with his landlord.  PGW Exhibit 2.
26.
PGW turned off the gas at the Service Address on July 22, 2010, for nonpayment.  Tr. 65; PGW Exhibit 2.
27.
The meter index at the time of the shut off was 2736.  PGW Exhibit 2.
28.
Complainant’s accumulated balance at the time of the shut off was $3,642.91.  PGW Exhibit1. 

29.
On September 20, 2010, PGW’s revenue protection unit visited the Service Address to investigate unauthorized usage of service.  PGW Exhibit 2.
30.
The meter index at the time of the investigation was 2778.  PGW Exhibit 2.
31.
On September 22, 2010, Respondent tried to contact Mr. Williams at 215-356-1299 but was directed to an answering machine belonging to a Community Outreach Center.  Id.
32.
On September 23, 2010, Respondent instructed Mr. Williams that he needed to make a payment of $371.39 before PGW reconnected service at the Service Address.  PGW Exhibit 2.

33.
The $371.39 payment consisted of $160.00 representing 1/24th of the arrearage accumulated in his account, plus $123.23 reconnection fee, plus an $88.16 unauthorized usage charge.  PGW Exhibit 2.

34.
On September 23, 2010, Respondent also instructed Complainant to apply for enrollment in CRP after Complainant reported a household income of $600.00 a month.  Id.
35.
PGW received no payments from the Complainant and did not reconnect service at the Service Address.  PGW Exhibits 1 and 2.
36.
On January 18, 2011, PGW received a reading of 2996 from the Automated Meter Reading (AMR) device serving Complainant’s meter at the Service Address. PGW Exhibit 2.

37.
On February 17, 2011, PGW received a reading of 3056 from the AMR device serving Complainant’s meter at the Service Address.  Id.
38.
On February 24, 2011, a PGW employee visited the Service Address on an Unbilled Usage Investigation Order and found that there was gas service at the property.  The PGW employee had to “recurb the expander” in order to shut off the gas service at the Service Address.  Id.
39.
On May 17, and June 9, 2011, Complainant made two credit card payments totaling $1,500.00 towards his balance for service at the Service Address.  Tr. 66-67; PGW Exhibit 1.

40.
Respondent has no record of Complainant requesting that gas service at the Service Address be terminated.  PGW Exhibit 2.

41.
On June 16, 2011, Complainant requested service at 5238 Vine Street, Philadelphia, PA 19139-1402.  Respondent informed him of the existing balance from the Service Address and instructed him that, based on his reported income, he could either enter into a payment arrangement with the Respondent or could apply for enrollment into the CRP.  No security deposit was requested.  PGW Exhibit 2.
42.
On July 18, 2011, PGW received a reading of 3229 from the AMR device serving Complainant’s meter at the Service Address.  PGW Exhibit 2.
43.
On July 29, 2011, a PGW employee visited the Service Address on an Unbilled Usage Investigation Order and found that there was gas service at the property.  The PGW employee had to “recurb the expander” in order to shut off the gas service at the Service Address.  PGW Exhibit 2.

44.
On August 8, 2011, Complainant received his first bill for service at 5238 Vine Street.  PGW Exhibit 1.

45.
From August of 2011 to May of 2012, Complainant made no payments towards his new account with PGW.  PGW Exhibit 1.
46.
Complainant has accumulated an unpaid balance of $1,942.91 with PGW for gas services rendered at 5238 Vine Street.  Tr. 67; PGW Exhibit 1.
47.
A payment of $25.00 was posted to reduce one of the balances from Complainant’s previous accounts.  Tr. 67.

48.
Complainant’s accumulated balance with PGW is $4,148.98, which represents the total sum of unpaid balances for gas services rendered at the Service Address and at the 5238 Vine Street address.  Tr. 67; PGW Exhibit 1.

DISCUSSION

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission's decision must be supported by "substantial evidence," which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere "trace of evidence or a suspicion of the existence of a fact" is insufficient.  Norfolk and Western Railway Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  



While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

The crux of Mr. Williams’ case in chief are his claims that he was not in Pennsylvania from January 2009 to April 2011, and that he is being charged for gas used by someone else under his name.  At the hearing Complainant testified that he had a lease/purchase agreement with the owner of the house at 2553 N. Bancroft Street, Steve Ostroff, for the purchase of the property.  Tr. 6.  The Complainant resided at the Service Address along with Tia Woodson and four children.  Tr. 19.  On November 21, 2008, Complainant was served with an Alias Writ of Possession for the removal of “Mark Williams and any and all occupants” from the Service Address.  Tr. 22; Complainant Exhibit 1.  Complainant testified that on or about November 21, 2008, Complainant, Ms. Woodson and the four children were removed from the Service Address.  Tr. 19.  According to Mr. Williams, he contacted PGW and requested that gas service at the Service Address be turned off within a week from the eviction.  Tr. 20.

Mr. Williams also testified that, following the eviction from the Service Address, Mr. Williams, Ms. Woodson and the four children moved to 648 Frazier Street in Philadelphia, where they resided for the next 30-40 days.  Tr. 7, 22.  He stated that in or around January of 2009, Complainant, along with Ms. Woodson and the children, moved to Virginia where they stayed at a Salvation Army shelter before Mr. Williams purchased a house on 605 King Avenue, Waynesboro, Virginia, 70201. Tr. 23-24, 26.  Complainant testified that once in Virginia, he worked for Ricky Barlow, tree cutting service in Culpeper.  Tr. 26.  Complainant averred that he was a contract laborer during the workweek, but worked “under the table” on the weekends.  Tr. 27.  

According to Mr. Williams’ testimony, he returned to Philadelphia in April of 2011, and discovered that he had an active account with PGW with a substantial unpaid balance when he tried to get gas service in his name at 5238 Vine Street, Philadelphia, PA.  Tr. 26, 28.  Complainant argued that any charges for gas service at the Service Address following his eviction from that property on November 21, 2008, are inappropriate and should be removed from his account.

In response to Mr. Williams’ testimony, PGW’s witness, Ms. Jennifer Raksnis testified that it is the Company’s policy to ask anyone, who contacts Respondent with questions, concerns or requests regarding an account, to verify identifying information, such as the Social Security Number, of the customer of record.  If the person is unable to provide the customer’s information, then the Respondent will decline any request for action or information on that account.  The Company always makes a notation of the name of the person communicating with the Company.  

Ms. Raksnis explained that during the period in question (end of November 2008 to April 2011) there had been several contacts recorded in Mr. Williams’ account with PGW.  First, on March 31, 2009, Mark Williams contacted PGW regarding a medical certificate.  On the same day, Mark Williams filed a dispute with the Company challenging the amount of gas for which he was being charged.  On May 18, 2009, a PGW representative spoke to Mr. Williams and scheduled a field visit for a rate survey to take place on May 19, 2009.  During the field visit, the Respondent’s representative found a faucet dripping hot water into the bathtub.  The Company concluded that Complainant’s bills were correct as rendered.  On May 22, 2009, Complainant contacted the Company claiming that he had not requested service in his name back in 2007.
  PGW’s representative instructed him to visit PGW’s district office with his lease and identifying information in order to verify his claim.  Respondent also instructed him to file a police report if he believed that someone else had acquired service under his name without his knowledge or approval.  On July 22, 2010, Complainant contacted PGW relating a “situation” he had with his landlord.  In each of these instances, PGW employees communicated with an individual who identified himself as Mark Williams and successfully provided Mark Williams’ identifying information for PGW’s verification.
According to Ms. Raksnis, not only was Complainant contacting the Company during the period in question, but he was also filing informal complaints against the Respondent with the Commission’s BCS.  In particular, Ms. Raksnis testified that, on May 22, 2009, Mark Williams filed an informal complaint with BCS (BCS Case No. 2540273) disputing the accumulated balance for service at the Service Address, and alleging that for approximately four months no one was living at that property.  On June 4, 2010, BCS issued an informal decision in BCS Case No. 2540273, which found that the Complainant’s bills were correct as rendered and dismissed the complaint. 
In addition, Ms. Raksnis testified that PGW turned off the gas at the Service Address on July 22, 2010, for nonpayment.  However, the Company continued to receive actual meter readings from the AMR device serving Complainant’s meter at the Service Address until July of 2011.  From July 22, 2010, to July 29, 2011, gas service was illegally turned on at the Service Address multiple times, despite being repeatedly shut off “at the curb” by PGW’s employees.  More importantly, the Company has no record of Mr. Williams ever contacting PGW to request that service be terminated at the Service Address.  Interestingly, there is no record of him making such a request even after April of 2011, when he says he returned to Philadelphia and discovered that he still had an active account and a substantial balance with PGW.  Also, the Complainant never filed a police report for identity theft although he claims that he is being charged for gas used by someone else under his name.  Tr. 29-30.  PGW’s contact record for Mr. Williams’ account shows that, at least on one occasion, the Company advised that an identity theft claim be filed with the police when someone, identifying himself as Mark Williams, contacted the Company claiming incorrect billing.  See PGW Exhibit 2.
Although Mr. Williams initially satisfied his burden of proof by presenting credible documentation of his eviction from the Service Address on or about November 21, 2008, PGW presented evidence of co-equal weight showing that Mr. Williams, or someone with detailed knowledge of his personal information, continued to receive gas service at the Service Address until July of 2011.  Thus, the evidence presented by PGW successfully rebutted the evidence of the Complainant.  

Complainant insisted vehemently he was not the individual who had initiated or had responded to the contacts described by Ms. Raksnis.  He also insisted that he was not responsible for the unauthorized use of gas at the Service property during the period July 22, 2010, to July 29, 2011.  See Tr. 33-34, and 86.  “Mere bald assertions, personal opinions or perceptions do not constitute evidence.”  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 516 Pa. 75, 532 A.2d 12 (1987).  Because no matter how honest and strong his assertions were, they could not form a basis for a finding in his favor, I instructed Complainant that he needed to provide additional evidence
 to substantiate his claim that he did not reside at the Service Address after November of 2008.  He requested 30 days to provide the evidence.
JUDGE:
I understand.  The thing is the gas was being used.  Someone was residing there and using the heat.

MR. WILLIAMS:
It wasn’t me.  I had an eviction.

JUDGE:
All right.

MR. WILLIAMS:
Wasn’t me.  I mean, the sheriff took care of that.

JUDGE: 
I understand.  I understand your …

MR. WILLIAMS: 
Okay.

JUDGE:

I understand what you’re saying, I am with you here.  But what I’m saying is that you said you were paid in Virginia with checks.  Do you have check stubs, anything like that?

MR. WILLIAMS:  
I will provide --- if you give me a chance, I will provide you with whatever we need, then maybe we can resolve this.  Because I was just under the impression that the eviction paper was enough.  So that’s why I didn’t bring my additional information.  Because I really don’t want PGW in my business like that.  I would like to retain some kind of dignity.
Tr. 33-34.

JUDGE: 
Are you going to submit additional documentation with regard to your stay in Virginia?

MR. WILLIAMS:
 Uh-huh (yes). I am going to ---.

JUDGE:
How much time?  How much time? No, it’s not ---.

MR. WILLIAMS:
I need 30 days. Like I said, I got a funeral tomorrow ---.

***

JUDGE:
I was going to ask you how many days you needed, sir.
MR. WILLIAMS:
I need 30 days.
JUDGE:

Okay.  All right.  You get 30 days.

Tr. 92-93.  Complainant did not produce any additional evidence to substantiate his claim.  Instead, on June 13, 2012, he came to the Commission’s Philadelphia Office under the mistaken assumption that another hearing would be held in this case.  He proffered no documents at this time, nor did he indicate that he intended to do so in the future.

The Complainant failed to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983). Therefore, he failed to carry his burden of proof in this case.  
For the reasons stated above, the formal Complaint of Mark Williams against Philadelphia Gas Works at Docket No. F-2012-2289425 is dismissed.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S.A. § 701.

2.
As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  
3.
To satisfy the burden of proof burden, the Complainant must demonstrate by a preponderance of the evidence that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Code or a regulation or order of the Commission.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990). 

4.
Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  

5.
The Commission’s decision must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

6.
Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  



7.
While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

8.
The Complainant failed to carry his burden of proving that PGW had inappropriately billed him for gas service at 2553 N. Bancroft Street, Philadelphia, PA 19123, during the period November 2008 to July 2011.
9.
The formal Complaint is dismissed pursuant to the preceding Discussion and Conclusions.

ORDER

THEREFORE,

IT IS ORDERED:

1. That the formal Complaint filed by Mark Williams against Philadelphia Gas Works at Docket No. F-2012-2289425 is dismissed.
2.
That the Secretary mark this docket closed.
Dated:
September 14, 2012



________________________________







Eranda Vero








Administrative Law Judge

� 	PGW’s remarks regarding this particular contact read “First he said he wasn’t there, then he said that he was locked up for a while, then he said he was there.”  PGW Exhibit 2.  This detail is particularly interesting in view of Mr. Williams’ testimony that he was incarcerated for a minor offense sometime after arranging the lease/purchase agreement with Mr. Ostroff for the property at 2553 N. Bancroft Street, Philadelphia, PA 19123.  Tr. 7.


� 	Check stubs, utility bills, magazine subscriptions and other mail Mr. Williams could have received in his name at the 605 King Avenue address in Waynesboro, Virginia are examples of some of the documents that Complainant was encouraged to produce in order to substantiate his claim.  See Tr. 35.
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