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Walter Krupski					:
							:
	v.						:		C-2012-2306974
							:
National Fuel Gas Distribution			:
Corporation						:



INITIAL DECISION


Before
Administrative Law Judge
Dennis J. Buckley


				HISTORY OF THE PROCEEDING


		This decision grants, in part, a Preliminary Objection filed by National Fuel Gas Distribution Corporation (NFG or Respondent) and dismisses a formal Complaint filed by Walter Krupski (Complainant) with the Pennsylvania Public Utility Commission (Commission) on May 24, 2012.

		The Complaint concerns a natural gas well that the Complainant claims is on his property at East Avenue, Lot 1135, Ridgway, Pennsylvania.  The Complainant avers that NFG has been taking gas from the well without compensating the Complainant.  Complainant requests “a complete investigation into this matter,” including an accounting of production from the well and reimbursement of all royalties retroactive to 1991, the point in time from which he claims ownership of the property and the well allegedly situate thereon.

		The Complaint was served on NFG by the Secretary of the Commission on May 30, 2012, and on June 18, 2012, NFG filed an Answer in which it admitted that Complainant purchased the property in question and that in 1991, NFG maintained a small regulator building on the premises.[footnoteRef:1]  NFG denied all other allegations in the Complaint and denied that it ever installed or maintained piping from a well on the Complainant’s property. [1:  	Both Complainant and NFG use various addresses in their pleadings, but as explained in the Discussion, below, I believe that the property involved in this dispute is located at East Avenue, Lot 1135, Ridgway, Pennsylvania.] 


		Also on June 18, 2012, NFG filed Preliminary Objections moving to dismiss the Complaint pursuant to 52 Pa Code § 5.101(a)(1), (4) on the grounds of lack of subject matter jurisdiction by the Commission and lack of legal sufficiency in the pleading.  The Preliminary Objections were properly endorsed with a Notice to Plead.

		On June 21, 2012, Complainant filed a letter/Answer to Preliminary Objections contending that NFG is responsible for theft of natural gas from a well on Complainant’s property, that NFG is a public utility subject to the jurisdiction of the Commission, and asserting that the Commission has jurisdiction to hear a complaint that alleges theft of gas by NFG.

		On July 9, 2012, Complainant made a supplemental filing with the Commission.  That filing was primarily comprised of a set of photographs of the facility on Complainant’s property which he claims is a natural gas well.

		On September 11, 2012, the undersigned was assigned as Motion Judge in this matter.  NFG’s Preliminary Objections are ready for resolution.

					FINDINGS OF FACT


		1.	Complainant is Walter Krupski, who owns the property at East Avenue, Lot 1135, Ridgway, Pennsylvania.

		2.	Respondent is National Fuel Gas Distribution Corporation.

		3.	On May 24, 2012, Complainant filed a Complaint at Pa. PUC Docket No.  C-2012-2306974, claiming that NFG has been taking natural gas from a natural gas well that the Complainant claims is or was on his property at East Avenue, Lot 1135, Ridgway, Pennsylvania, without permission or legal right and without compensating the Complainant.  Complainant requested that the Commission order reimbursement of all royalties retroactive to 1991, the point from which he claims ownership of the well.  Complaint at 7, ¶ 4B.

		4.	On June 18, 2012, NFG filed an Answer in which it admitted that Complainant purchased the property in question, and that in 1991, NFG maintained a small regulator building on the premises.  NFG denied all other allegations in the Complaint and denied that it ever installed or maintained piping from a well on the Complainant’s property.  Answer at 2, ¶ 4a, g, m.

		5.	On June 18, 2012, NFG filed Preliminary Objections moving to dismiss the Complaint on the grounds of lack of subject matter jurisdiction by the Commission.  The Preliminary Objections were properly endorsed with a Notice to Plead.  Preliminary Objections at 2, ¶ 1c-d.

		6.	On June 21, 2012, Complainant filed a letter/Answer to Preliminary Objections reiterating that NFG is responsible for theft of natural gas from a well on Complainant’s property, that NFG is a public utility subject to the jurisdiction of the Commission, and asserting that the Commission has jurisdiction to hear a complaint that alleges theft of natural gas by NFG.  Complainant’s Answer at ¶ 1.

		7.	On July 9, 2012, Complainant made a supplemental filing with the Commission.  That filing is primarily comprised of a set of photographs of the facility which Complainant claims is a natural gas well.

		8.	Complainant was at one time a residential customer of NFG, but NFG does not provide service to the property in question, which is characterized by both Complainant and NFG as “vacant.”  Complaint at 6, ¶ 3; Answer at 1, ¶¶ 1-3; Preliminary Objections at 2, ¶ 1e.

		9.	NFG formerly maintained a small regulator building on Complainant’s property.  Answer at 2, ¶ 4g-l.

DISCUSSION

		The Commission's Rules of Administrative Practice and Procedure permit the filing of preliminary objections. 52 Pa. Code § 5.101.  See Equitable Small Transportation Interveners v. Equitable Gas Company, Docket No. C-00935435 (July 18, 1994).

The grounds for preliminary objections are limited to those set forth in 52 Pa Code § 5.101(a) as follows:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, Docket No. C-00935435 (July 18, 1994).

A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission has adopted this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).

The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commw. of Pa., 490 A.2d 402 (Pa. 1985).  Therefore, in ruling on a preliminary objection, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  Id.  A preliminary objection may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees' Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) citing, Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).

		NFG’s Preliminary Objection challenges the jurisdiction of the Commission to adjudicate the Complaint as well as the legal sufficiency of the Complaint filed at Docket No. 
C-2012-2306974.

		In this case, Complainant contends that NFG owned and operated a natural gas well on his property and stole Complainant’s natural gas; thus Complainant demands an accounting for the natural gas allegedly stolen and the payment of royalties.  For its part, NFG denies that it ever owned or operated a natural gas well on Complainant’s property or that it owes Complainant royalties.  Answer at 4, ¶ 4s.  NFG denies that it has violated any state or federal laws in relation to operations on the Complainant’s premises.  Answer at 4, ¶ 4t.

		The precise location of the property where the well is or was supposedly sited is not clear on the face of either the Complaint or NFG’s Answer and Preliminary Objections.  A review of the many attachments to the Complaint and subsequent filings made by the Complainant persuades me that the property involved in this Complaint is, in fact, a vacant lot located at East Avenue, Lot 1135, Ridgway, Pennsylvania, and that the Complainant claims that the well was or is on that property.  The 81 West Cardott Street, Ridgway, Pennsylvania, referenced by both Complainant and NFG is Complainant’s mailing address.  The status of 330 Center Street, Ridgway, Pennsylvania, which is referenced in NFG’s Answer and its relevance to this proceeding is unclear.  However, the exact address of Complainant’s property where a natural gas well may be sited as well as other issues of fact are not relevant in this case because, from the outset, the Commission does not have subject matter jurisdiction to resolve what is, in fact, a criminal complaint that alleges theft.  As will be explained, below, establishing the facts in this case is a matter for a court of competent jurisdiction, not a matter for resolution by the Commission, because what Complainant has filed is a criminal complaint.

		A Preliminary Objection to jurisdiction to the Complaint is well taken, though not because of the well-established law that the Commission lacks the jurisdiction to award monetary damages.  See, Feingold v. Bell of Pennsylvania, 383 A.2d 791 (Pa. 1977).  I disagree with NFG’s characterization of the issue in this case as a royalty claim which is in the nature of breach of contract, trespass or private tort.  Preliminary Objections at 1; § 1b.  Nowhere in the pleadings of either party is it asserted that any sort of contractual arrangement exists, express or implied, let alone a contractual arrangement that has been breached by one of the parties.  Nor is this an action in trespass encompassed by private tort wherein the alleged trespasser has entered onto private property and remained.  Regardless of the exact address in Ridgway, Pennsylvania, where the natural gas well may be located, the “crux” of the Complaint (to paraphrase Complainant’s contention) is the alleged theft of natural gas from the property of the Complainant by NFG.

		While Complainant is correct that NFG is a Commission jurisdictional natural gas distribution company, the allegation of theft of natural gas by NFG is not within the jurisdiction of the Commission to adjudicate.  An allegation of theft by unlawful taking or disposition is a criminal matter.  See Title 18 P.S. § 3921.  The Commission does not have jurisdiction over Complainant's dispute concerning the alleged theft of natural gas from his property because the Commission does not have jurisdiction over matters that fall under the Pennsylvania Crimes Code, 18 P.S. §§ 101 et seq.  See City of Pittsburgh v. Pa. Public Utility Commission, 43 A.2d 348 (Pa. Super. 1945).[footnoteRef:2]  Criminal jurisdiction lies with the Court of Common Pleas of the county where the crime allegedly took place, in this case Elk County, Pennsylvania. [2:  	I note that if any public utility under the jurisdiction of the Commission was convicted of criminal activity by a court of competent jurisdiction, then the issue might be raised whether that utility is fit to hold a certificate of public convenience from the Commission.  However, that is not the issue in this case.] 


		The Commission cannot exceed its jurisdiction and must act within it.  City of Pittsburgh v. Pa. Public Utility Commission, 43 A.2d 348 (Pa. Super. 1945).   Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).  The Commission has initial jurisdiction over "matters involving the reasonableness, adequacy or sufficiency of a public utility's service, facilities or rates."  DeFrancesco et al. v. Western Pennsylvania Water Company, 435 A.2d 614, 616 (Pa. Super. 1981), vacated and remanded on other grounds, 435 A.2d 595 (1982).  And, most critically, subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Hughes v. Pennsylvania State Police, 619 A.2d 390 (1992), alloc. denied, 637 A.2d 293 (1993).

		I agree, in part, with NFG’s position with respect to the state of the law, in that the Commission cannot exceed its jurisdiction and must act within it.  Further, the relevant facts of this case are not in dispute: Complainant alleges that NFG engaged in theft of natural gas from a natural gas well located on Complainant’s property which is situated in Ridgway, Elk County, Pennsylvania, and demands an accounting for the natural gas allegedly stolen and reimbursement for the same.  Thus, NFG prevails in this case as a matter of law, and its Preliminary Objection that the Commission lacks subject matter jurisdiction to adjudicate this matter shall be granted and the Complaint dismissed.

		Finally, Section 703 of the Public Utility Code, 66 Pa. C.S. § 703(b), provides that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary or in the public interest. See also 52 Pa. Code § 5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy or discretion.  Dee-Dee Cab, Inc. v. Pa. Public Utility Comm., 817 A.2d 593, petition for allowance of appeal denied, 836 A.2d 123 (Pa. Commw. 2003); Lehigh Valley Power Committee v. Pa. Public Utility Comm., 563 A.2d 548 (Pa. Commw. 1989); Edan Transportation Corp. v. Pa. Public Utility Comm., 623 A.2d 6 (Pa. Commw. 1993).  The public interest does not require a hearing in this case.  A hearing in this case, where the Commission lacks subject matter jurisdiction, would be a fruitless exercise and therefore is not necessary or in the public interest.

CONCLUSIONS OF LAW

		1.	Commission regulations provide for the filing of preliminary objections.  52 Pa. Code § 5.101.

		2.	A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveler Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979).

		3.	The preliminary objection may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa.Cmwlth. 1985).

		4.	Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees' Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) citing, Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).

		5.	The Commission cannot exceed its jurisdiction and must act within it.  City of Pittsburgh v. Pa. Public Utility Commission, 43 A.2d 348 (Pa. Super. 1945).   

		6.	The Commission does not have jurisdiction over Complainant's dispute concerning the theft of natural gas because the Commission does not have jurisdiction over matters concerning the Pennsylvania Crimes Code, 18 P.S. §§ 101 et seq.  City of Pittsburgh v. Pa. Public Utility Commission, 43 A.2d 348 (Pa. Super. 1945).

		7.	Section 703 of the Public Utility Code, 66 Pa. C.S. § 703(b), provides that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing, is not necessary in the public interest.
ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Preliminary Objections filed by National Fuel Gas Distribution Corporation seeking dismissal of the Complaint filed by Walter Krupski at Docket No. C-2012-2306974, are granted, in part, relative to the lack of subject matter jurisdiction to adjudicate the Complaint.

		2. 	That the Complaint filed by Walter Krupski against National Fuel Gas Distribution Corporation at Docket No. C-2012-2306974 is hereby dismissed.

		3.	 That this matter be marked closed.



Date:	October 3, 2012				___________________________________
							Dennis J. Buckley
							Administrative Law Judge
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