PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA 17105-3265


 	               Public Meeting held September 13, 2012 


Commissioners Present:
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Debra Simconis							                C-2011-2260079

	v.

Peoples Natural Gas Company LLC       				


OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Mark A. Hoyer, issued on May 23, 2012, in the above-captioned proceeding.  Exceptions have not been filed.  However, we exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. 
§ 332(h).  For the reasons stated below, we shall vacate the ALJ’s Initial Decision and order this proceeding closed.   



History of the Proceeding

On August 29, 2011, Debra Simconis (Complainant) filed a Formal Complaint (Complaint) against Peoples Natural Gas Company LLC (Peoples or Respondent), alleging that Peoples never informed her that there was a reimbursement program for riser[footnoteRef:1] replacement and that claims had to be made prior to May 1, 2011.  She also alleged that it was unfair and discriminatory for Peoples to replace risers for her neighbors and reimburse others who had previously paid to replace their risers, while she was denied reimbursement.[footnoteRef:2]  As relief, the Complainant sought reimbursement for the amount she spent to have a plumber replace her riser in January 2009.   [1: 	 	A “riser” is the component of a natural gas distribution system that connects to a service line, rises above ground, and connects to the meter set.  Risers are not part of Peoples’ jurisdictional gas system.   ]  [2: 	 	The same issue was raised by another resident of the Complainant’s housing development in Theresa Karaffa v. Peoples Natural Gas Company LLC, Docket No. C-2012-2288380 (Karaffa), before ALJ John H. Corbett, Jr. at a hearing held on April 23, 2012.  ALJ Corbett’s Initial Decision in that case was issued on June 8, 2012.    ] 


Peoples filed an Answer on September 23, 2011.  Peoples averred that the Complaint should be dismissed because the Commission cannot award monetary damages, and because the Complainant failed to state in her Complaint that Peoples committed any violation.   

A telephonic hearing was held on February 14, 2012.  The Complainant appeared pro se and testified on her own behalf.  Peoples was represented by counsel and presented the testimony of one witness.  No exhibits were offered at the hearing.  The record consists of a thirty four-page transcript.  The record was closed by Interim Order dated March 8, 2012.  

In the Initial Decision, issued on May 23, 2012, the ALJ dismissed the Complaint for failure to meet the burden of proof.  I.D. at 8, 9.   

As will be discussed further herein, on September 24, 2012, Peoples filed a letter which certified that the Complaint has been satisfied.      

Discussion

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).  

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied the burden of proof.  The Complainant now has to provide some additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

The ALJ made sixteen Findings of Fact and reached four Conclusions of Law.  I.D. at 2-4, 8.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication. 

	Additionally, we note that any issue or argument that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the Parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).     

The ALJ found that the Commission did not have jurisdiction over the Complainant’s claim for reimbursement because the Commission is not authorized to award monetary damages.  I.D. at 6.  The ALJ also determined that the Complainant did not meet her burden of proof as she did not prove that Peoples violated the Code, Commission Regulations, or any Commission Order.  The ALJ concluded that Peoples was not responsible for replacement of the Complainant’s riser because it was part of the Complainant’s service line, and it was her responsibility pursuant to Peoples’ Commission-approved tariff.  Id. at 8.      

	Based on our review of the record, including the ALJ’s Initial Decision, we disagree that examining ownership of the facilities at issue completes the necessary analysis.  Rather, we believe it is necessary to determine the following: 
(1) Whether Peoples paid for its riser replacement program out of retained earnings or ratepayer funds; 

(2)  Whether Peoples undertook any operational activities or line replacement activities in the Hunting Ridge Subdivision that had the effect of raising the operating pressures in that subdivision, or otherwise disturbing the service lines in the subdivision immediately prior to the period when these risers developed leaks.  If so, Peoples should describe these activities, when they occurred, and whether these activities could have precipitated these riser leaks; and 

(3)  Whether Peoples undertook an investigation on the root causes of these riser leaks, and whether or not the service line installer methods or materials were at fault for these leaks.  If so, Peoples should describe with reasonable detail the root cause and who installed the original risers.  

We would have remanded this proceeding to the Office of Administrative Law Judge to address the aforementioned issues, but for the filing of a certificate of satisfaction on September 24, 2012.  Our Regulation at 52 Pa. Code § 5.24(b) permits a Respondent to file a certificate indicating that it has addressed a Complaint.  The Complainant has ten days to file an objection to the certificate.  If no objection is filed within that period, the docket is to be marked closed.  52 Pa. Code § 5.24(c).  In this case, the ten-day objection period has expired and no objection has been filed.  We will therefore order this case closed.        

Conclusion

		Based on our review of the record, including the ALJ’s Initial Decision, we shall vacate the ALJ’s Initial Decision and close this proceeding based on the September 24, 2012 Certificate of Satisfaction; THEREFORE, 
		
		IT IS ORDERED:

		1.	That the Initial Decision of Administrative Law Judge Mark A. Hoyer, issued May 23, 2012, is vacated, consistent with this Opinion and Order.

2.	That this proceeding shall be marked closed.  
		 		
[image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  September 13, 2012    

[bookmark: _GoBack]ORDER ENTERED: October 22, 2012



6

image1.png




