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In re: Application of Bulk, Inc. 
A-00106205 

R E C E I V E D 

J e r r y Rich , Secretary 
Pennsylvania Pub l i c U t i l i t y Commission 
P. 0. Box 3265 
H a r r i s b u r g , PA 17120 

Dear Mr. R ich : 

JUL2 9 1985 

SECRETARY'S OFFICE 
PubJic Utility Commission 

This fi r m represents Schwerman Trucking Co., which f i l e d a protest 
to the permanent and temporary authority applications at the above-
captioned docket number. Upon further consideration, our c l i e n t has 
decided to withdraw i t s protest, and we hereby so do. 

Please keep S. Berne Smith, of our o f f i c e , as a party of record for 
the purpose of receiving copies of a l l notices, orders, and other 
documents issued i n t h i s case. 

Very t r u l y yours, 

McNEES, WALLACE & NURICK 

By 
Herbert R. Nurick 

HRN:wj k 

cc: William A. Gray, Esquire 
Mr. Richard H. Prevette 



C O M M O N W E A L T H O F P E N N S Y L ^ t N I A 
P E N N S Y L V A N I A P U B L I C U T I L I T Y C O M M I S S I O N 

P. O. B O X 3 2 6 5 . H A R R I S B U R G , Pa. 1 7 1 2 0 

August 2, 1985 

A-00106205 
IN REPLY PLEASE 

REFER TO OUR F ILE 

R-16 

William A. Gray, Esquire 
Vuono, Lavelle & Gray 
2310 Grant Building 
Pittsburgh, PA 15219 

Bulk, Inc. 

Dear Mr. Gray: 

Under date of July 29, 1985, the Secretary's o f f i c e transmitted 
to you the Commission's, compliance order of July 25, 1985, evidencing 
approval o f t h e above carrier's application'at A-106205. The l e t t e r 
transmitting the order directs- attention to the requirement for the. 
f i l i n g of a t a r i f f . 

We now have i n our f i l e s Contract Pa. P.U.C. No. 1, for the 
above c a r r i e r , f i l e d under emergency temporary authority which became 
effect i v e June 5, 1985. This t a r i f f covers the service approved i n 
the above order, and i t w i l l not be necessary that another t a r i f f be 
f i l e d . 

Very t r u l y yours, 
Barry L. Ernst, Director 
Bureau of Transportation 

By: Paul I . Kenney, Chief 
Finance Division 

RHF:dmm 

cc: Bulk, Inc. 
P.O. Box 189 
Omaha, Nebraska 69101 
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•ALSO ADMITTED IN 
NEW YORK 

J e r r y Rich, Secretary 
Pennsylvania Public U t i l i t y Commission 
Commonwealth of Pennsylvania 
P. 0. Box 3265 
Harrisburg, PA 17120 

RE: 

**••») P-TELeCORIER 5 1 5 - ^ 3 9 . - 1 7 3 3 

AUG 16 1985 
SECRETARY'S Omm 

Public Utility Oommisstefi] A p p l i c a t i o n of Bulk, Inc. 
No. A-00106205 
Exceptions of M a t e r i a l s Transport Service, I n c . 

Dear Secretary Rich; 

Enclosed f o r f i l i n g w i t h your o f f i c e please f i n d the 
o r i g i n a l and two copies of the Exceptions of M a t e r i a l s Transport 
Service, Inc. t o the Tentative Order and Decision of the 
Commission entered July 29, 1985. By copy of t h i s l e t t e r , 
counsel f o r a l l p a r t i c i p a n t s i s being served w i t h a t r u e and 
c o r r e c t copy of same. I f you have any questions regarding t h i s 
f i l i n g , please do not h e s i t a t e t o contact me. 

yours, 

A. BUBBA 

JAB:rds 
Enclosures 
cc: Wi l l i a m A. Gray, Esquire (w/encl.) 

S. Berne Smith, Esquire (w/encl.) 
Kevin W. Walsh, Esquire (w/encl.) 
Mr. Ronald Taylor (w/encl.) 
Mr. Ross Wilson (w/encl.) 
Mr. Lou Chiesa (w/encl.) 

Ljsm 



BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 

AUG 161985 
SECRETARY'S 0 « 

Public utility common; 

APPLICATION DOCKET NO. A-00106205 

BULK, INC. 

if* V 7 r-* 

AUG 161985 

EXCEPTIONS OF MATERIALS TRANSPORT SERVICE, INC. 
TO THE TENTATIVE ORDER AND DECISION OF — — 

THE COMMISSION . -

^ 1 

M a t e r i a l s Transport Service, Inc., by andt*rh'rougff'*i"t's 

attorneys, Butz, Hudders, Tallman, Stevens & Johnson, f i l e s the 

fo l l o w i n g exceptions to the Tentative Order and Decision of the 

Commission : 

1. On or about May 6, 1985, Bulk, Inc. ("Bulk" or 

"Applicant") f i l e d a p p l i c a t i o n s w i t h the Pennsylvania Public 

U t i l i t y Commission ("Commission") f o r temporary and permanant 

a u t h o r i t y : 

To t r a n s p o r t , as a contract c a r r i e r , cement, f o r Lehigh 
Portland Cement Company, from i t s f a c i l i t y i n West 
Manchester Township, York County, to points i n 
Pennsylvania and vice versa. 

2. P r i o r to r e c e i p t of the w r i t t e n a p p l i c a t i o n s f o r 

temporary and permanant a u t h o r i t y , the Commission, by i t s Order 

adopted May 3, 1985, found t h a t the Applicant demonstrated t h a t 

an emergency s i t u a t i o n e x i s t e d and, accordingly, granted 

emergency temporary a u t h o r i t y to the Applicant. 



3. Protests t o the a p p l i c a t i o n s were f i l e d by C. L. 

Feather, Inc., Schwerman Truck ing Co. and by Materials Transport 

Service, Inc. 

4. On July 29, 1985, the Commission entered an order 

granting Applicant the temporary a u t h o r i t y requested herein. 

5. Materials Transport Service, Inc. objects to the 

granting of said temporary a u t h o r i t y and these Exceptions are 

f i l e d on i t s behalf. 

6. MTS believes that c e r t a i n f a c t s , upon which the 

Commission's Tentative Order i s based, are inaccurate or 

misleading. 

7. S p e c i f i c a l l y , the Commission found that Lehigh Portland 

Cement Company's "house c a r r i e r , Cement Express, Inc., had 

terminated service on one day's n o t i c e , e f f e c t i v e May 1, 1985". 

MTS contends t h a t upon discovery i t w i l l be shown that Lehigh 

and Applicant knew w e l l i n advance of May 1, 1985 th a t Cement 

Express would be te r m i n a t i n g service. 

8. The Commiss ion also re l i e s on Lehigh's statement that 

i t "attempted t o acquire service from a number of c u r r e n t l y 

c e r t i f i c a t e d c a r r i e r s , but was unsuccessful." Materials 

Transport Service, Inc. contends t h a t said statement i s 

misleading i n that Materials Transport Service, Inc. contacted 

Lehigh on more than one occasion, and i n i t i a t e d discussions 



regarding the p o s s i b i l i t y of pro v i d i n g service on Lehigh's 

behalf. Leh igh terminated those communi cat ions before any 

ne g o t i a t i o n or even discussion regarding p r i c e or other terms 

took place. 

9. Applicant has misled the Commission by i n d i c a t i n g t h a t 

an emergency s i t u a t i o n e x i s t s . Lehigh could have u t i l i z e d the 

services of e x i s t i n g c e r t i f i c a t e d c a r r i e r s pending any 

a p p l i c a t i o n f o r permanent a u t h o r i t y . 

10. M a t e r i a l s Transport Service, Inc. contends that upon a 

review of a l l f a c t s , i t w i l l be shown t h a t there i s absolutely 

no need f o r an a d d i t i o n a l c a r r i e r . There are several 

c e r t i f i c a t e d c a r r i e r s who are ready, w i l l i n g and able t o provide 

service to Lehigh. 

WHEREFORE, Materials Transport Service, Inc. 

r e s p e c t f u l l y requests that the Commission reverse i t s Tentative 

Order and d i r e c t Applicant to cease and de s i s t from p r o v i d i n g 

service pursuant t o said Order. 

Respectfully Submitted, 

BUTZ, HUĴ Ê̂ S, TALLMAN, 

srfVENs T̂maiiKSON 
BY: 

iubba 
Ty f o r M a t e r i a l s 

fnsport Serv ice , Inc 



CERTIFICATE OF SERVICE 

I hereby c e r t i f y that I have t h i s day served a true 

copy of the foregoing document upon a l l p a r t i e s of record i n 

accordance with the requirements of Section 1.54 ( r e l a t i n g to 

service by a p a r t i c i p a n t ) . 

Dated t h i s of ^ i ^ d y , 1985 . 

BY: 
lubba 

f o r 
t a t ^ i a l s Transport 

Se rv ice , I n c . 



J O H N A . V U O M O 
W I L L I A M J . L A V E L L E 
W 1 L U A M A . G R A Y 
M A R K T. V U O N O 
H I C H A R O R. W I L S O N 
D E N N I S J . K U S T U R I S S 

LAW OFFICES 

VUONO, LAVELLE & GRAY 
2 3 i O G R A N T B U I L D I N G 

P l T T S B X T R G H , P A . I S S I O 

August 19, 1985 

(,-413) -471-1800 

Re: Bulk, I n c . 
Docket No. A-00106205 
Temporary A u t h o r i t y A p p l i c a t i o n 
Our F i l e 3116-1-1 

Pub(«^tiJityCom^fGn 

Mr. J e r r y Rich, Secretary 
Pennsylvania Public U t i l i t y Commission 
P.O. Box 3265 
Harrisburg, PA 17120 

Dear Mr. Rich: 

We enclose f o r f i l i n g the o r i g i n a l and two copies of Reply 
To Exceptions of Mater i a l s Transport Service, Inc. To Tentative 
Decision Granting Temporary A u t h o r i t y . 

Please acknowledge r e c e i p t and f i l i n g of the enclosed 
on the d u p l i c a t e copy of t h i s l e t t e r of t r a n s m i t t a l and r e t u r n 
i t t o the undersigned i n the stamped, self-addressed envelope 
provided. 

Very t r u l y yours, 

VUONO, t&VELLE 

Wi l l i a m A 

cas 

Enclosures 

cc: Joseph A. Bubba, Esq. (w/enc.) 
Bulk, I n c . 



B e f o r e t he 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 

'ED 
APPLICATION DOCKET NO. A-00106205 

BULK, INC. 
AUG 2 11985 

SECRETARY'S OFHSB 
Public Utility QommisislorJ 

REPLY OF BULK, INC. TO EXCEPTIONS 
OF MATERIALS TRANSPORT SERVICE, INC. 

DC 
- ( m - T E : JTATIVE DECISION GRANTING TEMPORARY AUTHORITY) 
\ 1 • 

AUG221985 
I . STATEMENT OF THE CASE 

BY a p p l i c a t i o n s published i n the Pennsylvania B u l l e t i n on 

May 18, 1985, Bulk, Inc. (Bulk or ap p l i c a n t ) seeks permanent 

and temporary c o n t r a c t c a r r i e r a u t h o r i t y so as t o permit the 

t r a n s p o r t a t i o n o f : 

Cement, f o r Lehigh Portland Cement Company, 
from i t s f a c i l i t i e s located i n the township 
of West Manchester, York County, t o po i n t s 
i n Pennsylvania, and vice versa. 

Protests t o these a p p l i c a t i o n s were f i l e d by Schwerman 

Trucking Co., Mater i a l s Transport Service, Inc. and C.L. 

Feather, Inc. The p r o t e s t of Schwerman Trucking Co. to both 

the permanent and temporary a u t h o r i t y a p p l i c a t i o n s was w i t h ­

drawn by l e t t e r t o the Commission dated July 25, 1985. 

By Order entered May 3, 1985, the Commission granted emer­

gency temporary a u t h o r i t y t o the ap p l i c a n t t o provide the same 



service as i s sought by the temporary a u t h o r i t y and permanent 

a u t h o r i t y a p p l i c a t i o n s . 

By Tentative Decision entered July 29, 1985, the Commission 

granted the temporary a u t h o r i t y a p p l i c a t i o n . Exceptions to the 

Tentative Decision were f i l e d by Mat e r i a l s Transport Service, 

Inc. 

Applicant now submits i t s Reply to Exceptions. 

-2-



I I . ARGUMENT 

The Exceptions f i l e d by Mat e r i a l s Transport allege t h a t 

the Commission r e l i e d upon inaccurate and misleading f a c t s i n 

g r a n t i n g the temporary a u t h o r i t y a p p l i c a t i o n . This a l l e g a t i o n 

i s completely without m e r i t , as w i l l be discussed i n more d e t a i l 

below. 

In support of i t s a l l e g a t i o n , M a t e r i a l s Transport s t a t e s 

i n Paragraph 7 of i t s Except ions that i t "contends t h a t upon 

discovery i t w i l l be shown t h a t Lehigh and Applicant knew w e l l 

i n advance of May 1, 1985 t h a t Cement Express would be ter m i n ­

a t i n g s e r v i c e . " M a t e r i a l s Transport does not set f o r t h any 

basis f o r t h i s statement, merely contending t h a t "discovery" 

w i l l show t h i s f a c t . M a t e r i a l s Transport i s obviously grasping 

at straws i n an e f f o r t t o have the Commission deny temporary 

a u t h o r i t y i n t h i s case. 

Ma t e r i a l s Transport, i n Paragraph 8 of i t s Exceptions, 

also challenges the Commission's r e l i a n c e upon the s h i p p e r 1 s 

contention t h a t i t attempted t o acquire service from a number 

of c u r r e n t l y c e r t i f i c a t e d c a r r i e r s and t h a t i t was unsuccessful 

i n i t s e f f o r t s . M a t e r i a l s Transport argues t h a t "said s t a t e ­

ment i s misleading i n t h a t M a t e r i a l s Transport Service, Inc. 

contacted Lehigh on more than one occasion, and i n i t i a t e d d i s ­

cussions regarding the p o s s i b i l i t y of p r o v i d i n g service on 

Lehigh's behalf." I t i s unclear how t h i s f a c t , even i f t r u e , 

would make the shipper's statement "misleading ". The shipper 

-3-



i n d i c a t e d i n i t s l e t t e r of support f i l e d w i t h the eTEiergency 

temporary a u t h o r i t y a p p l i c a t i o n and the temporary a u t h o r i t y 

a p p l i c a t i o n t h a t i t had contacted Schwerman Trucking, Nu-Bulk, 

Inc. (a d i v i s i o n of Chemical Leaman), Fleet Transport, and 

others. C l e a r l y , there was nothing "misleading" i n the i n f o r ­

mation provided by the shipper t o the Commission. As was i n d i ­

cated by the shipper, i t requ i r e d immediately 20 sp e c i a l tank 

t r a i l e r s upon the t e r m i n a t i o n of service on one day's no t i c e by 

Cement Express, Inc. The a p p l i c a n t was able t o provide t h a t 

equipment. The f a c t t h a t the shipper may have had discussions 

w i t h M a t e r i a l s Transport i s i r r e l e v a n t . S i g n i f i c a n t l y , M a t e r i ­

a l s Transport does not al l e g e when these discussions took place, 

the content of the discussions, or whether Mat e r i a l s Transport 

could even have provided the 20 tank t r a i l e r s t h a t the shipper 

required. The a l l e g a t i o n s i n Paragraph 8 are very vague and 

are c e r t a i n l y not a basis f o r denying temporary a u t h o r i t y . 

M a t e r i a l s Transport argues i n Paragraph 9 of i t s Excep­

t i o n s t h a t the a p p l i c a n t "has misled the Commiss ion by ind i c a -

t i n g t h a t an emergency s i t u a t i o n e x i s t s . Lehigh could have 

u t i l i z e d the services of e x i s t i n g c e r t i f i c a t e d c a r r i e r s pending 

any a p p l i c a t i o n f o r permanent a u t h o r i t y . " These statements are 

absurd. The ap p l i c a n t d i d not i n any mislead the Commission. 

In a d d i t i o n , i t i s clear from the shipper's statement of support 

t h a t a number of e x i s t i n g c e r t i f i c a t e d c a r r i e r s were contacted 

and were unable t o provide the service required. 

-4-



M a t e r i a l s Transport s t a t e s i n Paragraph 10 of i t s Excep­

t i o n s t h a t there "are several c e r t i f i c a t e d c a r r i e r s who are 

ready, w i l l i n g and able to provide service to Lehigh." M a t e r i ­

a l s Transport does not i d e n t i f y these carr i e r s , other than 

i t s e l f . Presumably, M a t e r i a l s Transport may also be r e f e r r i n g 

to C. L. Feather, Inc., which i s also a p r o t e s t a n t i n t h i s case. 

As noted p r e v i o u s l y , the p r o t e s t of Schwerman Trucking Co. has 

been withdrawn. There i s no i n d i c a t i o n by M a t e r i a l s Transport 

t h a t these "several c e r t i f i c a t e d c a r r i e r s " are able t o provide 

the large amount of equipment required by the shipper, i . e . 20 

tank t r a i l e r s . The a p p l i c a n t was able to provide t h i s equip­

ment on extremely short n o t i c e and should not now be required 

to stop p r o v i d i n g service to the shipper based upon the t o t a l l y 

unfounded statements made by Ma t e r i a l s Transport. 

There i s a b s o l u t e l y no evidence t h a t M a t e r i a l s Transport 

could have met or could now meet the needs of the shipper i n 

t h i s case. By c o n t r a s t , the a p p l i c a n t d i d meet those urgent 

needs and the Commiss ion was c o r r e c t i n g r a n t i n g emergency tem­

porary a u t h o r i t y and then temporary a u t h o r i t y to the a p p l i c a n t . 

-5-



I I I . CONCLUSION 

For the reasons set f o r t h h e r e i n , Bulk, Inc. r e s p e c t f u l l y 

requests t h a t the Commission deny the Exceptions f i l e d by 

Materia l s Transport Service, Inc. 

Respectfully s/Opmitted, 

WILLIAM A. 
Attorney 

Applicant 
, INC., 

VUONO, LAVELLE & GRAY 
2310 Grant B u i l d i n g 
P i t t s b u r g h , PA 15219 
(412) 471-1800 

Dated: August 19, 1985 
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COMMONWEALTH OF PENNSYLVANIA 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 
P.O. BOX 3265, HARRISBURG, PA 17120 

August 28, 1985 

MONITOR: COMMISSIONER SHANE In re: A-00106205 

(See attached l i s t ) 

Appjl ication of Bul.kj Jnc. 
Right to begin to transport, cement, for Lehigh Portland Cement Company, from 
its facilities located in the township of West Manchester, York County, to 
points in Pennsylvania, and vice versa. 

NO, T..I. C. E 

This is to inform you that an i n i t i a l hearing on the above-captioned case 
w i l l be held Thursday, September 26, 1985, at 10:00 a.m., in the 11th Floor 
Hearing Room, Pittsburgh State Off ice Bui ld ing, 300 Liberty Avenue, Pi t tsburgh, 
Pennsylvania. .. . -

The presiding of f i 'cer in th is proceeding w i l l be Administrative Law Judge 
John K. Clements. Judge Clements can be contacted at 1103 Pittsburgh State 
Off ice Bui ld ing, 300 Liberty Avenue, P i t tsburgh, Pennsylvania 15222; telephone 
(412) 565-3550. 

I f you intend to f i l e exh ib i t s , please be advised that two cogjes of a l l 
hearing exhibi ts to be presented into evidence must be submittea to "trie Reporter 
and an addit ional copy should be furnished to the presiding o f f i c e r and each 
party of record. 

cc: Judge Clements 
Bureau of Trans 
Ms. Crouse 
Ms. Dickson 
Mr. Bramson 
Fi le Room 
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COUNSEL 
WILLIAM S. HUDDERS 

OF COUNSEL 
HERBERT M. RAFNER* 

O.JACOB TALLMAN 
(1926-1967) 

HAROLD A. BUTZ 
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Jerry Rich; Secretary 
Commonwealth of Pennsylvania 
Pennsylvania Public U t i l i t y Commission 
Post Office Box 3265 
Harrisburg, PA 17120 

Re: Application of. Bulk, Inc. 
Docket No. A-'00106205 

Dear Mr. Rich: 

R E C E I V E D 

SEP6 1935 

SECRETARY'S OFFICE 
Public Utility Commission 

Enclosed f o r f i l i n g with your o f f i c e please f i n d the 
o r i g i n a l and two copies of the Response of Materials Transport 
Service, Inc. to the Reply of Bulk, Inc. to Exceptions of 
Materials Transport Service, Inc. (To Tentative Decision 
Granting Temporary Authority) with reference to the above 
captioned matter. 

By copy of th i s l e t t e r , applicant's counsel, William 
A. Gray, i s being served with a true and correct copy of the 
same. 

I f you should have any questions regarding t h i s f i l i n g , 
please do not hesitate to contact me. 

. fl 
Vepy^ttiSp^ yours, 

/bas 
Enclosures 

cc: Wil l iam A. Gray, Esquire 
Materials Transport Service, Inc 

A. Bubba 



BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 

R E C E I V E D 

SEPS 1335 

SECRETARY'S OFFICE 
Public Utility Commfssfon-

APPLICATION DOCKET NO. A-00106205 

BULK, INC. 

RESPONSE OF MATERIALS TRANSPORT SERVICE, INC. 
TO THE REPLY OF BULK, INC. TO EXCEPTIONS 
OF MATERIALS TRANSPORT SERVICE, INC: 

(TO TENTATIVE DECISION GRANTING TEMPORARY AUTHORITY) 

I . STATEMENT OF FACTS AND PROCEDURAL HISTORY 

On or about May 6, 1985, Bulk, Inc. ("Bulk" or 

"Applicant") f i l e d applications with the Pennsylvania Public 

U t i l i t y Commission ("PUC" or "Commission") for temporary and 

permanent authority: 

To transport, as a contract c a r r i e r , cement, for Lehigh 
Portland Cement Co., from i t s f a c i l i t i e s i n West 
Manchester Township, York County, to points i n 
Pennsylvania and vice versa. 

Protests to the applications were f i l e d by Ĉ  L. Feather, Inc., 

Schwerman Trucking Co. and Materials Transport Service, Inc. 

("MTS"). On July 29, 1985, the Commission entered an order 

granting Applicant the temporary authority requested therein!. 

Thereafter MTS f i l e d exceptions to the tentative decision 

CKETED 



a l l e g i n g , i n t e r a l i a , t h a t several f a c t s upon which the 

Commission based i t s t e n t a t i v e d e c i s i o n were inaccurate or 

presented i n a misleading fashion. MTS i n d i c a t e d i n the 

Exceptions t h a t discovery would d i s c l o s e the tr u e nature o f the 

fa c t s surrounding the request f o r temporary a u t h o r i t y . In i t s 

Reply t o Exceptions, Bulk suggested t h a t because o f the 

reference t o "discovery", MTS was "grasping at straws i n an 

e f f o r t t o have the Commission deny temporary a u t h o r i t y " . (Reply 

to Exceptions; page 3 ) . 

Because Bulk seeks t o have t h i s matter determined 

w i t h o u t the b e n e f i t o f discovery, MTS believes a more d e t a i l e d 

response i s necessary. MTS hereby r e i t e r a t e s i t s claim t h a t the 

underlying f a c t s upon which the Commission based i t s t e n t a t i v e 

d e c i s i o n were misleading. This response ( v e r i f i e d by MTS) sets 

f o r t h a d d i t i o n a l f a c t s i n support o f t h a t conclusion. 

I I . DISCUSSION 

A'. Paragraph 7 Of Exceptions 

As p a r t and par c e l o f i t s d e c i s i o n g r a n t i n g temporary 

a u t h o r i t y , the Commission r e l i e d upon the r e p r e s e n t a t i o n t h a t 

Lehigh Portland Cement Co.1s "house c a r r i e r . Cement Express, 

I n c . , had terminated service on one day's n o t i c e , e f f e c t i v e May 

1, 1985". MTS i n d i c a t e d i n paragraph 7 o f i t s Exceptions t h a t 



"upon discovery i t w i l l be shown that Lehigh and Applicant knew 

well i n advance of May 1, 1985 that Cement Express would be 

terminating service." The Applicant i n i t s reply does not even 

begin to argue that that statement i s untrue, i t merely contends 

that MTS does not present any evidence supporting that fact and 

th a t , therefore, MTS i s "grasping at straws". Nothing could be 

further from the t r u t h . 

In support of t h i s a l l e g a t i o n , MTS sets f o r t h as 

Exhibit "A" a l e t t e r dated A p r i l 1, 1985 from Cement Express to 

i t s union indicating i t s in t e n t i o n to terminate service to 

Lehigh Portland e f f e c t i v e May 1, 1985^ Moreover, MTS believes 

and avers that several face to face and telephone conversations 

between Cement Express and Lehigh Portland r e l a t i n g to 

termination of service took place throughout the month of A p r i l . 

Lastly, MTS alleges that Bulk also knew of the termination 

during A p r i l (and perhaps e a r l i e r ) and s p e c i f i c a l l y negotiated 

with Lehigh Portland and Cement Express during that same period 

of time. 

The facts set f o r t h i n the next section i n reference to 

paragraph 8 w i l l even more cle a r l y indicate that Lehigh Portland 

and Bulk knew of the termination of service p r i o r to May 1, 

1985. 



B. Paragraph 8 Of The Exceptions 

I n t h i s paragraph MTS directed i t s comments to the very 

basis of the grant of any authority by the Commission. MTS 

argued t h a t MTS was ready, w i l l i n g and able t o provide 

transportation services to Lehigh Portland. MTS further alleged 

that as a c e r t i f i c a t e d c a r r i e r no grant of additional authority 

to a new c a r r i e r was necessary or appropriate. MTS contends 

that Lehigh Portland knew of the service MTS was able to provide 

v i a various phone c a l l s and that therefore, i t s "attempts" to 

obtain transportation services were unsuccessful only i n a 

s u p e r f i c i a l sense. 

Applicant only responds: 

"Materials Transport does not allege when these 
discussions took place, the content of the discussions, or 
whether Materials Transport could even have provided the 
twenty (20) tank t r a i l e r s that the shipper required. The 
allegations i n Paragraph 8 are very vague and are c e r t a i n l y 
not a basis f o r denying temporary authority." (Reply to 
Exceptions; p. 4). 

Presumably, i f the allegations are clear and not vague even Bulk 

would have to agree that the temporary authority i s not 

required. 

On A p r i l 24, 1985, Louis Chiesa, an employee of MTS 

called Jay Young of Lehigh Portland i n q u i r i n g about Lehigh 



Portland's need f o r a cement c a r r i e r . [ 1 ] Young indicated i n 

that telephone conversation that discussions were continuing but 

that no c a r r i e r had yet been chosen to replace Cement Express. 

Young also confirmed that Lehigh Portland was aware (at least at 

that time) t h a t Cement Express was terminating service. Young 

asked i f MTS was interested i n providing services and Chiesa 

repl i e d that i s was. Young and Chiesa discussed the type of 

authority i n more d e t a i l , at which time Young suggested that i t 

might be worthwhile f o r MTS t o speak t o Lee Cummings, a vice 

president of Lehigh Portland. 

On A p r i l 29, 1985, Ronald B. Taylor, President of MTS, 

called Lee Cummings to discuss the possible provision of 

transportation services. Cummings terminated that telephone 

conversation by in d i c a t i n g t o MTS that Lehigh Portland had a 

handshake agreement with another c a r r i e r t o take over a l l the 

de l i v e r i e s but at that time Cummings indicated that he was not 

able to disclose the i d e n t i t y of the c a r r i e r . 

The Applicant contends that i t s attempts to use a 

number of c a r r i e r s were unsuccessful. No information i s given 

regarding those attempts. Moreover, i t i s not important to look 

1 
Chiesa knew at that time that Cement Express was terminating 

service, lending even less c r e d i b i l i t y to the contention that 
Lehigh Portland knew only one day i n advance of the termination 
of service. 



to see who Lehigh Portland contacted regarding the provision of 

services. What i s important i s that there i s at least one 

c e r t i f i c a t e d c a r r i e r who was and i s ready, w i l l i n g and able t o 

provide services. There was no reason f o r an additional grant 

of authority. 

I I I . CONCLUSION 

I n summary, MTS indicates that the Applicant has misled 

the Commission i n t o believing an emergency s i t u a t i o n exists. In 

order t o show that an emergency s i t u a t i o n e x i s t s , the Applicant 

i s required t o show an urgency of time and a lack of 

c e r t i f i c a t e d c a r r i e r s . I t i s MTS's position that the Applicant 

has f a i l e d i n both respects. 

For a l l the above reasons, MTS rei t e r a t e s i t s request 

t h a t the Commission reverse i t s t e n t a t i v e Order and decision and 

di r e c t Applicant t o cease and assist from providing services 

pursuant t o set Order. 

Respectfully Submitted 

BUTZ, HUDDERS, TALLMAN, 
TOHNSON 

A. Bubba 
rney f o r Materials 
sport Services, Inc 



VERIFICATION 

COMMONWEALTH OF PENNSYLVANIA ) 
) SS: 

COUNTY OF NORTHAMPTON ) 

RONALD B. TAYLOR being duly sworn according to law, 

deposes and says that he i s the President of Materials Transport 

Service, Inc. and that the facts above set f o r t h are true and 

correct; or as true and correct to the best of his knowledge, 

information and b e l i e f and he expects to prove the same at the 

hearing hereof. 

SWORN TO AND SUBSCRIBED 

before me, t h i s ^tio day 

of iep-k^o**- , 1985 

MMUfSSIOft EXMES HIM 3, 198S 
Member, Penneylvania Association of Rotaries 



Off\cm: P. O. Box 38 

Bryn Mawr, Pa. 19010 

215-J25-5220 

CEMENT EXPRESS, INC 
Hokes Mi l l Road and Lemon Street 

York, Pennsylvania 17404 
Tarminel: 

Yorki 717-843-5316 

717-843-1308 

April 1, 1985 

Hr. Dale E. Baldwin 
Recording Secretary and 
Business Representative 
International Brotherhood of 
Chauffeurs, Teamsters and Helpers 
Teamsters Local Union No. 430 
355 S. Wheaton Street 
York, Pennsylvania 17403 

Dear Dale: 

This letter is to advise you of the intention of Cement 
Express, Inc,, to no longer function as a cement carrier 
out of the Lehigh Portland Cement Company's plant in York, 
Pennsylvania, effective May 1, 1985. 

Respectfully yours, 

CEMENT EXPRESS, INC. 

H. Richard Stxckel ' * 1 

Chairman 

HRS/gms 

L O C A L 4 3 0 



L A W O F F I C E S 
(7^ ry D 

J O H N A . V U O N O 
W I L L I A M J . L A V E L L E 
W I L L I A M A . GRAY 
M A R K T. V U O N O 
R I C H A R D R. W I L S O N 
D E N N I S J . K U S T U R I S S 

VUONX), L A V E L L E & GRAY [U, 
2 3 I O G R A N T B U I L D I N G 

P l T T S B T J H G H C , P A . 10219 

September 11, 1985 

"L! 

4u 
A. 

C ^ i a i 4 7 i - i e o o 

Re: Bulk, inc. 
Docket No. A-00106205 
Temporary Authority Application 
Our F i l e 3116-1-1 R E O T V E D 

S f P l 11985 
SECRETARY'S OFFICE 

Public Utility Commission 
Mr. Jerry Rich, Secretary 
Pennsylvania Public U t i l i t y Commission 
Room B-18, North Office Building 
Commonwealth Avenue and North Street 
Harrisburg, PA 17120 

Dear Mr. Rich: 

We are enclosing the o r i g i n a l and three (3) copies of a 
Motion to Strike Response of Materials Transport Service, Inc. 
To the Reply of Bulk, Inc. To Exceptions of Materials Transport 
Service, Inc. (To Tentative Decision Granting Temporary 
Authority). 

A copy of the Motion has been served on the attorney for 
Materials Transport Service, Inc. 

Please acknowledge receipt and f i l i n g of the enclosed 
Motion on the duplicate copy of t h i s l e t t e r of transmittal and 
return i t to the undersigned in the self-addressed, stamped 
envelope provided for that purpose. 

Very t r u l y yours, 

VUONO, LAVELLE /s GRAY 

cas 

Enclosures 

William A. 

cc: Joseph A. Bubba, Esq. (w/enc.) 
Bulk, Inc. (w/enc.) 



BKFOUK Tin-

Pennsylvania Public Utility Commission 

OMGINAL 

APPLICATION DOCKET NO. A-00106205 

BULK, INC. 

CEIVED 
SEPl 11985 

SECRETARY'S OFFICE 
Public Utility Commission 

MOTION TO STRIKE RESPONSE OF MATERIALS TRANSPORT 
SERVICE, INC. TO THE REPLY OF BULK, INC. 

TO EXCEPTIONS OF MATERIALS TRANSPORT SERVICE, INC. 
(TO TENTATIVE DECISION GRANTING TEMPORARY AUTHORITY) 

Of Counsel: 
VUONO, LAVELLE & CRAY 
2310 Grant Building 
Pittsburgh, Pennsylvania 15219 

WILLIAM A. GRAY 
Attorney f o r BULK, INC., 

Applicant 



Before the 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 

APPLICATION DOCKET NO. A-00106205 

BULK, INC. 

MOTION TO STRIKE RESPONSE OF MATERIALS TRANSPORT 
SERVICE, INC. TO THE REPLY OF BULK, INC. 

TO EXCEPTIONS OF MATERIALS TRANSPORT SERVICE, INC. 
TO TENTATIVE DECISION GRANTING TEMPORARY AUTHORITY) 

I . STATEMENT OF THE CASE 

By a p p l i c a t i o n s published i n the Pennsylvania B u l l e t i n on 

May 18, 1985, Bulk, Inc. (Bulk or ap p l i c a n t ) seeks permanent 

and temporary c o n t r a c t c a r r i e r a u t h o r i t y so as to permit the 

t r a n s p o r t a t i o n o f : 

Cement, f o r Lehigh Portland Cement Company, 
from i t s f a c i l i t i e s located i n the township 
of West Manchester, York County, t o points 
i n PennsyIvan i a , and vice versa. 

Protests to these a p p l i c a t i o n s were f i l e d by Schwerman 

Trucking Co., Mater i a l s Transport Service, Inc. and C.L. 

Feather, Inc. The p r o t e s t of Schwerman Trucking Co. t o both 

the permanent and temporary a u t h o r i t y a p p l i c a t i o n s was w i t h ­

drawn by l e t t e r to the Commission dated July 25, 1985. 

By Order entered May 3, 1985, the Commission granted emer­

gency temporary a u t h o r i t y to the ap p l i c a n t to provide the same 



service as i s sought by the temporary a u t h o r i t y and permanent 

a u t h o r i t y a p p l i c a t i o n s . 

By Tentative Decision entered July 29, 1985, the Commission 

granted the temporary a u t h o r i t y a p p l i c a t i o n . Exceptions to the 

Tentative Decision were f i l e d by Mat e r i a l s Transport Service, 

Inc. Applicant f i l e d a Reply to the Exceptions f i l e d by 

Ma t e r i a l s Transport Service, Inc. 

On or about September 8, 1985, Mate r i a l s Transport Service, 

Inc. f i l e d a Response to the Reply of Bulk, Inc. to Exceptions. 

Applicant now submits a Motion to S t r i k e the Response to 

the Reply which has been f i l e d by Materials Transport Service, 

Inc. 

-2-



I I . ARGUMENT 

The Response of Mate r i a l s Transport Service, Inc. (Materi­

a l s Transport) to the Reply of Bulk, Inc. to Exceptions i s an 

unauthorized pleading not permitted by the Public U t i l i t y Code 

or the r e g u l a t i o n s of t h i s Commission and should t h e r e f o r e be 

s t r i c k e n . In a d d i t i o n , t h i s pleading i s r e p l e t e w i t h new and 

i r r e l e v a n t evidence and th e r e f o r e should also be s t r i c k e n on 

t h a t basis. 

52. Pa. Code §5.1 provides f o r the f i l i n g of c e r t a i n speci­

f i e d pleadings i n an a c t i o n before the Commission. The Response 

of M a t e r i a l s Transport to Applicant's Reply to Exceptions i s i n 

essence a Reply t o a Reply, which i s not a permissible pleading. 

I f p a r t i e s were permitted to f i l e Replies to Replies, there 

would never be an end to the plead ing process. 

In a d d i t i o n to the Response f i l e d by Mate r i a l s Transport 

not being a permissible pleading, i . e . a Reply to a Reply, the 

pleading should also be s t r i c k e n since i t i s an obvious attempt 

by Mater i a l s Transport to set f o r t h new f a c t u a l evidence. 

P e t i t i o n e r r e a d i l y admits t h a t the pleading contains new 

evidence but attempts to j u s t i f y t h i s f a c t by s t a t i n g t h a t 

"discovery" was not a v a i l a b l e to Mate r i a l s Transport. 

The "new evidence" submitted by Mate r i a l s Transport i s 

t o t a l l y inappropr i a t e . For example, Mater i a l s Transport 

attaches as E x h i b i t "A" to i t s Response a l e t t e r dated Apr i l 1, 

-3-



1985 from Cement Express, Inc. to i t s Union. This l e t t e r has 

ab s o l u t e l y no relevance t o t h i s proceeding. The Commission 

should not consider t h i s evidence or any of the alleged "new 

evidence" submitted by Mate r i a l s Transport i n i t s Response. 

-4_ 



I I I . CONCLUSION 

For the reasons set f o r t h h e r e i n . Bulk, Inc. r e s p e c t f u l l y 

requests t h a t t h i s Motion to S t r i k e be granted and t h a t the 

Response of Mater i a l s Transport Service, Inc. t o the Reply of 

Bulk, Inc. to Exceptions of Materials Transport Service, Inc. 

be s t r i c k e n and/or denied. 

Respeciyxully submitted, 

WILLIAM A. C*RAY / 
A t t o r n e y ^ o r BUISK, INC., 

Applioant / 

VUONO, LAVELLE & GRAY 
2310 Grant B u i l d i n g 
P i t t s b u r g h , PA 15219 
(412) 471-1800 

-5-



DOCKET NO. A-00106205 

CASE NAME Bulk, Inc. 

HEARING LOCATION Pittsburgh, PA. 

HEARING DATE September 26, 1985 

ALJ Clements 

SEP 30 

Puiilic Utility Csuinfeste 

HEARING REPORT 

CHECK THOSE BLOCKS WHICH APPLY: 

Hearing concluded 

Record closed / J*Q sJAJ*'^ 

Briefs to be filed^ ^ 

Further hearing 

Estimated add'l days_ 

BENCH DECISION 

REMARKS: 

Names and addresses of parties or counsel of record 
Please Print Clearly 

Incomplete Information May Result i n Delay of Proce 

NAME ADDRESS APPEARING FOR. 

City State 

PA 
Zip 

City State Zip 

PT P 3/0 
City Zip 

City State Zip 

Check this box i f additional parties 
of counsel of record appear on back. 

Reporter 



Address 

• • 

City State Zip 

Address 

City State Zip 

Address 

City State Zip 

Address 

City State Zip 

Address 

* 
City State Zip 

-

Address 

-

City State Zip 

Address 

City State Zip 

Address 

City State Zip 

Address 

City State Zip 

Address 

City State Zip 


