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Before the 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 

DOCKET NO. A-00106205 

BULK, INC. 

BRIEF FOR APPLICANT 

I . STATEMENT OF THE CASE 

By t h i s a p p l i c a t i o n , as amended. Bulk, I n c . (Bulk or 

ap p l i c a n t ) seeks a u t h o r i t y to operate as a contract c a r r i e r by 

motor v e h i c l e , transpor t i n g : 

Cement, f o r Lehigh Portland Cement Company, from 
i t s f a c i l i t i e s located i n the township of West 
Manchester, York County, to po i n t s i n Pennsylvania, 
and vice versa. 

Subject to the f o l l o w i n g c o n d i t i o n : 

That no r i g h t , power or p r i v i l e g e i s granted to 
t r a n s p o r t cement i n bulk and/or by the use of 
spe c i a l equipment, to or from the f a c i l i t i e s of 
New Enterprise Stone & Lime Co., except f o r the 
transpor t a t i o n of white cement to the f a c i l i t i e s 
of New Enterprise Stone & Lime Co, i n the borough 
of New Holland, Lancaster County. 

A hearing was held i n t h i s case i n P i t t s b u r g h , PA on 

September 26, 1985 before A d m i n i s t r a t i v e Law Judge John K. 

Clements. 



The only p r o t e s t a n t t h a t presented testimony i n op p o s i t i o n 

to the a p p l i c a t i o n was Ma t e r i a l s Transport Service, Inc. (MTS 

or p r o t e s t a n t ) . 

The Coinmission granted emergency temporary a u t h o r i t y t o 

the a p p l i c a n t by Order entered May 3, 19 85 to provide the f o l ­

lowing service: 

To t r a n s p o r t r as a contract c a r r i e r , cement, f o r 
Lehigh Portland Cement Company, from i t s f a c i l i t y 
i n West Manchester Township, York County, to poi n t s 
i n Pennsylvania, and vice versa. 

By Tentative Decision entered J u l y 29, 1985, the Commis­

sion granted regular temporary a u t h o r i t y to ap p l i c a n t t o pro­

vide the same service as i t had authorized a p p l i c a n t to provide 

under the above grant of emergency temporary a u t h o r i t y . Excep­

t i o n s were f i l e d to t h i s Tentative Decision by MTS. By Order 

entered October 8, 19 85, the Commission denied the Exceptions 

f i l e d by MTS to t h i s Tentative Decision. 

Applicant now submits i t s ma i n b r i e f i n support of the 

a p p l i c a t i o n . 
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I I . STATEMENT OF THE QUESTIONS INVOLVED 

The questions involved are (1) whether the proposed ser­

vice w i l l be consistent w i t h the p u b l i c i n t e r e s t and (2) whether 

the a p p l i c a n t i s f i t , w i l l i n g and able p r o p e r l y t o perforin the 

service of a contract c a r r i e r by motor v e h i c l e . 
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I I I . ABSTRACT OF TESTIMONY 

1. TESTIMONY ON BEHALF OF APPLICANT. 

A. Jerome Mulroy, General Manager, Bulk, Inc. 

(•Exs. 1-6; 4-56) 1 

Bulk i s a Nebraska c o r p o r a t i o n which has a t e r m i n a l , as 

relevant hereto, i n York, Pa. (5) 

By Order entered May 3, 1985, the Coinmission granted emer­

gency temporary a u t h o r i t y to the ap p l i c a n t to t r a n s p o r t , as a 

con t r a c t c a r r i e r , cement, f o r Lehigh Portland Cement Company, 

from i t s f a c i l i t y i n West Manchester Township, York County, t o 

poi n t s i n Pennsylvania, and vice versa. (Ex. 2) 

By Tentative Decision entered J u l y 29, 19 85, the Commis­

sion granted the a p p l i c a n t regular temporary a u t h o r i t y t o pro­

vide the same service as was authorized i n the grant of emer­

gency temporary a u t h o r i t y . (Ex. 3) 

The a p p l i c a n t has provided continuous service to the sup­

p o r t i n g shipper under the grants of emergency temporary author­

i t y and regular temporary a u t h o r i t y since the grants of those 

a u t h o r i t i e s . (10) 

During the period from J u l y 1 through J u l y 15, 1985, 

applicant handled 35 shipments from the supporting shipper's 

York County f a c i l i t y to p o i n t s i n Pennsylvania. Sixteen d i f ­

f e r e n t d e s t i n a t i o n s were served during t h i s period of time. 

(Ex. 4) 

1 Numbers i n parentheses r e f e r to E x h i b i t s ( i f preceded 
by "Ex.") and pages of the T r a n s c r i p t of Testimony. 
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The a p p l i c a n t dedicates 21 t r a c t o r s and 26 t r a i l e r s to the 

exclusive use of the supporting shipper a t i t s York County 

f a c i l i t y . (Ex. 5; 15) 

I t i s necessary to have equipment dedicated to the exclu­

sive use of the supporting shipper because o f the type of 

m a t e r i a l t h a t i s shipped from the involved f a c i l i t y . The 

m a t e r i a l shipped i s "white cement", which i s subject t o contam­

i n a t i o n i f equipment other than dedicated equipment i s used. 

I t would also be f a r too c o s t l y t o clean out each tank t r a i l e r 

which had a p r i o r movement of gray cement. (15-16) 

Concerning the need to u t i l i z e only s p e c i a l l y dedicated 

equipment f o r the t r a n s p o r t a t i o n o f "white cement", the witness 

f o r the app l i c a n t s t a t e d : 

The tank equipment, again, has to be dedicated 
s o l e l y to hauling of white cement. I t ' s p o s s i b l e , 
i n the cement i n d u s t r y , to take a white tank -- a 
tank u t i l i z e d f o r white cement -- and i f i t has 
been thoroughly unloaded, to u t i l i z e i t on gray 
cement operations. However, i t i s not acceptable 
to take a gray tank and even though i t ' s been blown 
out completely, put i t over on white cement service 
because the demands or the p e c u l i a r i t y of the white 
cement i s such t h a t any contamination would be 
r e f l e c t e d i n the f i n i s h e d product. A white cement 
tank has to be kept on white cement. I f you were 
to load i t w i t h another bulk m a t e r i a l regardless of 
what the other m a t e r i a l was, you could not r e a l l y 
completely e l i m i n a t e remnants of t h a t m a t e r i a l which 
would show up i n the end r e s u l t of the customer 
using the white cement. When a t r a i l e r i s put on 
to white cement s e r v i c e , the e n t i r e area i s exten­
s i v e l y cleaned. A l l of the valves are removed and 
cleaned. The unloading airpads, as we c a l l them, 
have to be removed, cleaned and more o f t e n than 
not , replaced, because the f a b r i c w i l l s t i l l hold 
remnants of other m a t e r i a l s hauled. Piping must be 
thoroughly cleaned. Therefore, the time, expense. 
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and what have you of t a k i n g a u n i t from -- whether 
i t be gray cement service or f e r t i l i z e r service or 
any other bulk m a t e r i a l s or g r a i n or what have you 
-- and p u t t i n g i t over on bulk cement, i t ' s j u s t 
not f e a s i b l e to do so. Therefore, the tanks are 
dedicated to the use of white cement only. (21-22) 

When the emergency temporary a u t h o r i t y was granted on May 

3, 1985, the a p p l i c a n t provided 12 t r a c t o r s and 15 t r a i l e r s t o 

the supporting shipper a t i t s York County f a c i l i t y ; Since then, 

a d d i t i o n a l equipment has been added to b r i n g the number to 21 

t r a c t o r s and 26 t r a i l e r s . (16-17) 

The a p p l i c a n t provides both tank t r a i l e r s and f l a t b e d 

t r a i l e r s to the supporting shipper a t i t s York County f a c i l i t y 

a t the present time. Seventeen tank t r a i l e r s and nine f l a t b e d 

t r a i l e r s are provided. (Ex. 5; 17) 

The f l a t b e d t r a i l e r s are used to c a r r y package cement, 

i . e . cement i n bags, from the f a c i l i t i e s of the supporting 

shipper i n York County. (18) 

The a p p l i c a n t leases i t s equipment from Leasco, Inc., i t s 

parent company. (19) 

The a p p l i c a n t ' s t e r m i n a l i n York County i s located approx­

imately a quarter mile from the f a c i l i t y o f the supporting 

shipper, which makes i t very easy to dispatch equipment to the 

supporting shipper when i t i s req u i r e d . (20) 

Applicant's t e r m i n a l i n York County i s also leased from 

Leasco, I n c . , i t s parent company. (21) 

The a p p l i c a n t has e f f e c t i v e safety and maintenance programs 

at i t s York County f a c i l i t y . (23-24) 
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The ap p l i c a n t ' s communications system i s t i e d i n t o the 

supporting shipper's o f f i c e , g i v i n g i t d i r e c t hookup to the 

supporting shipper's loading f a c i l i t y . (24) 

The ap p l i c a n t ' s service i s a v a i l a b l e 24 hours a day and 7 

days a week to the supporting shipper. (25) 

Applicant's parent company (Leasco, Inc.) put $100,000 i n 

appl i c a n t to begin t h i s operation f o r the supporting shipper. 

The a p p l i c a n t has not had any f i n a n c i a l problems i n g e t t i n g 

t h i s operation s t a r t e d and does not believe t h a t i t w i l l have 

any f i n a n c i a l problems i n the f u t u r e . (26-27) 

The a p p l i c a n t i s a f f i l i a t e d w i t h another licensed c a r r i e r 

named Herman Bros., I n c . The parent company of app l i c a n t i s 

Leasco, I n c . , which i s a su b s i d i a r y of Varwood, Inc. Herman 

Bros, i s also a su b s i d i a r y of Varwood. Herman Bros, i s s t r i c t l y 

a c o n t r a c t c a r r i e r , having a u t h o r i t y t o serve c e r t a i n named 

shippers, but does not have author i t y t o serve the supporting 

shipper. (27-28) 

The a p p l i c a n t i s i n compliance w i t h a l l PUC r e g u l a t i o n s 

and there are no pending PUC complaints against the a p p l i c a n t . 

(28) 

The a p p l i c a n t i s f a m i l i a r w i t h the t r a n s p o r t a t i o n needs of 

the supporting shipper as a r e s u l t of having provided serviee 

to the supporting shipper under the grants of emergency tempo­

rar y a u t h o r i t y and regular temporary a u t h o r i t y . (29) 

The t e r m i n a l f a c i l i t y and some of the equipment used by 

the a p p l i c a n t was pr e v i o u s l y owned by Cement Express, the 
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c o n t r a c t c a r r i e r t h a t provided service t o the supporting shipper 

at i t s York County f a c i l i t y p r i o r to May 1, 1985. (47) 

I n i t i a l l y , when emergency temporary a u t h o r i t y was granted, 

the a p p l i c a n t concentrated p r i m a r i l y on tank shipments because 

of the need f o r s p e c i a l i z e d equipment to handle tank shipments. 

As time went on, the number of shipments increased because of 

the a d d i t i o n a l of the package shipments on f l a t b e d equipment. 

(54-55) 

B. Lee Cummings, Vice President, Lehigh Portland 
Cement Company. 

(Exs. 7-13; 57-116; 170-174) 

The p r i n c i p a l corporate o f f i c e s of Lehigh Portland Cement 

Company (Lehigh Cement) are located i n Allentown and, as r e l e ­

vant hereto, Lehigh Cement has f a c i l i t i e s i n York County located 

i n West Manchester Township. (57-58) 

The a p p l i c a n t dedicates to the exclusive use of Lehigh 

Cement 21 t r a c t o r s and 26 t r a i l e r s a t i t s York County f a c i l i t y . 

The t r a f f i c needs of Lehigh Cement are such t h a t i t requires 

the services of a c a r r i e r t h a t can provide i t w i t h approximately 

t h i s amount of equipment on an exclusive use basis. (58) 

Lehigh Cement produces "white cement" at i t s York County 

f a c i l i t y . White cement i s a h i g h l y s p e c i a l i z e d product which 

is manufactured at only three p l a n t s i n the United States, of 

which Lehigh owns two. (59) 

The a p p l i c a n t has provided the q u a l i t y o f service t h a t 

Lehigh Cement requires under i t s grants of emergency temporary 

a u t h o r i t y and temporary a u t h o r i t y . (61) 
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Lehigh Cement has shipments from i t s York County f a c i l i t y 

to p o i n t s throughout Pennsylvania, i n c l u d i n g to western Penn­

sylvania po i n t s . E x h i b i t No. 7 i s a rep r e s e n t a t i v e l i s t of 

poin t s to which Lehigh requires service and includes 58 p o i n t s . 

(Ex. 7; 62) 

The t r a n s p o r t a t i o n of white cement requires s p e c i a l i z e d 

equipment used only f o r t r a n s p o r t i n g white cement. I t i s t o t a l l y 

u n s a t i s f a c t o r y i n s o f a r as Lehigh Cement i s concerned f o r a 

c a r r i e r to u t i l i z e the same equipment to t r a n s p o r t i t s white 

cement t h a t i t u t i l i z e s t o t r a n s p o r t gray cement, even i f the 

equipment would be cleaned a f t e r t r a n s p o r t i n g the gray cement. 

Any contamination of white cement with gray cement or any other 

colored products i s absolu t e l y unacceptable. (63) 

Lehigh Cement p r e v i o u s l y used Cement Express to provide 

service to i t and Cement Express, l i k e the a p p l i c a n t , dedicated 

equipment to the exclusive use of Lehigh Cement. (63-64) 

During the past f i v e years, Lehigh Cement has not used any 

c a r r i e r s f o r i t s tank movements from i t s York County f a c i l i t y 

except f o r Cement Express and the a p p l i c a n t . (66) 

Concerning the i n a b i l i t y of Lehigh Cement to use common 

c a r r i e r s f o r t h i s s e r v i c e , the witness t e s t i f i e d : 

This i s a s p e c i a l purpose product. I t i s not gray 
cement. I t has to be guarded c a r e f u l l y against 
contamination. We cannot use anybody t h a t says 
they're ready t o provide s e r v i c e when they have 
not been i n the business before. (66) 

Emergency temporary a u t h o r i t y was granted to the ap p l i c a n t 

i n t h i s case because of the f a c t t h a t Cement Express terminated 
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service to Lehigh Cement on one day's n o t i c e , e f f e c t i v e May 1, 

1985. Lehigh Cement learned of t h i s d ecision by Cement Express 

on A p r i l 30 through i t s shipping people s t a t i n g t h a t Cement 

Express was r e f u s i n g business f o r May 1. (74) 

There were c e r t a i n events t h a t t r a n s p i r e d before the ces­

sa t i o n of service by Cement Express on May 1. The f i r s t t h i n g 

t h a t happened was t h a t there was a meeting on March 28, 1985 

between representatives of Cement Express and Lehigh Cement a t 

which some of the owners of Cement Express advised Lehigh Cement 

t h a t they -were considering the sale of the company and t h a t 

they were going to begin looking around f o r a buyer. The next 

r e l e v a n t development was t h a t Lehigh Cement received a l e t t e r 

on A p r i l 22 from Cement Express i n d i c a t i n g t h a t Cement Express 

intended to terminate service on May 1. (Ex. 8; 68-69) Although 

t h i s l e t t e r was dated A p r i l 1, i t was not received u n t i l A p r i l 

22 and the postmark on the envelope i s A p r i l 21. (Ex. 8; 69) 

Concerning the r e a c t i o n of Leh igh Cement to the l e t t e r 

received on A p r i l 22, the witness t e s t i f i e d : 

Q. So, you get t h i s l e t t e r on A p r i l 22. What was your 
reaction? 

A. Shocked, dismayed, since the context of the March 28 
meeting was so general. My immediate r e a c t i o n was to 
c a l l Mr s. S t i c k e l -- who was a c t u a l l y running the 
company -- and inform her th a t we have a c o n t r a c t --
we had a c o n t r a c t — which s t i p u l a t e d t h a t they had to 
give us a 90-day t e r m i n a t i o n n o t i c e , and that w i t h her 
r e l a t i v e inexperience i n the business, t h a t I simply 
wanted to inform her t h a t Lehigh could s u f f e r substan­
t i a l f i n a n c i a l damages i f they went through w i t h the 
May 1 t e r m i n a t i o n . (70) 
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Lehigh Cement advised Cement Express by phone and by l e t t e r 

on A p r i l 23, 1985 t h a t there was i n f a c t a 90-day w r i t t e n notice 

requirement i n the con t r a c t f o r t e r m i n a t i o n of s e r v i c e . (Ex.. 9; 

70-71) 

Lehigh Cement never contemplated t h a t Cement Express would 

cease pr o v i d i n g s e r v i c e on less than 90 days 1 n o t i c e because of 

the c o n t r a c t between Lehigh Cement and Cement Express. Concern­

ing t h i s matter, the witness s t a t e d : 

I had no thought. They were q u i t e responsible 
people, I thought. We had a c o n t r a c t . (72) 

On A p r i l 29, 1985, Lehigh Cement received a l e t t e r from 

Cement Express c a n c e l l i n g the pr e v i o u s l y announced May 1 t e r ­

mination date and i n d i c a t i n g t h a t Cement Express would comply 

w i t h the 90-day te r m i n a t i o n n o t i c e and t h a t service would be 

provided by Cement Express u n t i l J u l y 25, 1985. (Ex. 10; 72-73) 

Despite the f a c t t h a t Lehigh Cement had received the l e t t e r 

from Cement Express on A p r i l 29 i n d i c a t i n g t h a t service would 

be provided u n t i l J u l y 25, Lehigh Cement learned on A p r i l 30 

t h a t Cement Express was i n f a c t r e f u s i n g business f o r May 1, 

which was the next day. (74) 

Concerning the emergency s i t u a t i o n c o n f r o n t i n g Lehigh 

Cement on A p r i l 30, 1985, the witness t e s t i f i e d : 

Q. So, you got a l e t t e r on A p r i l 29 saying they are going 
to keep pr o v i d i n g service u n t i l J u l y 25. And again, 
on A p r i l 30, you get a c a l l saying they are not accept­
ing pick-ups? 

A. Rather shockingly t r u e . 

Q. What d i d you do? 
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A. We had a f i r s t - c l a s s emergency, because of the f a c t 
t h a t we had to provide c o n t i n u i n g service to our cus­
tomers. We had to move as q u i c k l y as we could to f i n d 
a hauler. 

Q. And what d i d you do? 

A. We were able t o make successful arrangements w i t h Bulk, 
Inc. to provide some s e r v i c e . We appealed to the PUC 
fo r emergency temporary a u t h o r i t y . We d i d n ' t . The 
trucker d i d , but through our support. (74) 

Lehigh Cement's l e t t e r o f support was hand-delivered t o 

the Commission because of the emergency s i t u a t i o n c o n f r o n t i n g 

Lehigh Cement. (75) 

Lehigh Cement had discussions w i t h a t o t a l of nine c a r r i ­

e r s , i n c l u d i n g Schwerman, Nubulk (a d i v i s i o n of Chemical Leaman) 

and Fleet Transport, concerning the p o s s i b i l i t y of re p l a c i n g the 

service of Cement Express. (Ex. 11; 77-78) 

Lehigh Cement received a l e t t e r from Nubulk, a d i v i s i o n o f 

Chemical Leaman, i n d i c a t i n g t h a t t h a t company could not provide 

the required service t o Lehigh Cement. (Ex. 12; 80) 

Both Schwerman and Fleet Transport also n e g a t i v e l y res­

ponded concerning p r o v i d i n g the required service to Lehigh 

Cement at i t s York County f a c i l i t y . (81) 

Since being granted emergency temporary a u t h o r i t y , the 

app l i c a n t has been able t o provide the type of service and the 

type of equipment t h a t Lehigh Cement r e q u i r e s . (84) 

Despite the f a c t t h a t Lehigh Cement i s one of the l a r g e s t 

cement companies i n the United States, i t was never s o l i c i t e d 

by the p r o t e s t a n t MTS p r i o r to l a t e A p r i l , 1985. (85) 
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Concerning the f a i l u r e o f MTS to ever contac t Lehigh 

Cement, the wi tness t e s t i f i e d : 

Q. How f a r i s MTS — t h e i r o f f i c e s - - f r om yours? 

A. I must t e l l you, I d o n ' t know anyth ing about MTS except 
t h a t I have seen some o f t h e i r t r ucks on the highway. 

Q. According to t h e i r p r o t e s t , i f I might f i n d i t , they 
are loca ted i n Northampton, PA? 

A. Yes. 

Q. Are you f a m i l i a r w i t h Northampton? 

A. Yes. 

Q. How f a r are they f rom you? 

A. I d o n ' t know. Maybe four or f i v e m i l e s . 

Q. You mean to t e l l me t h a t you have a company loca ted 
f o u r or f i v e m i l e s f rom your f a c i l i t y and you have 
never heard f rom t h i s company? And you ' re the major 
cement company i n the area? 

A. Yes. 

Q. And they are four or f i v e miles from your company, and 
you have never heard from them? 

A. That's a b s o l u t e l y the t r u t h . (86-87) 

Mr. Taylor of MTS d i d c a l l Mr. Cummings on A p r i l 29 to 

in d i c a t e an i n t e r e s t i n p a r t i c i p a t i n g i n the York business. 

Concerning why ne g o t i a t i o n s were not commenced wi t h MTS subse­

quent to Mr. Taylor's phone c a l l on Apr i l 29, the witness t e s ­

t i f i e d : 

But to begin n e g o t i a t i o n s w i t h a company t h a t never 
paid any a t t e n t i o n to us and who came i n at the end 
of the l i n e and s t a r t e d to profess an i n t e r e s t i n 
our business, I r e a l l y d i d n ' t have the time t o f o o l 
around and deal w i t h them at t h a t j u n c t u r e . (88) 
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Lehigh Cement d i d not negotiate w i t h MTS on A p r i l 29, when 

Mr. Taylor c a l l e d , because of the f a c t t h a t i t had been nego­

t i a t i n g w i t h companies t h a t i t thought could replace Cement 

Express and Mr. Cummings d i d not f e e l t h a t he had the time a t 

t h i s l a t e date to negotiate w i t h anyone e l s e . (98) 

The emergency stated i n Lehigh Cement's l e t t e r of support 

to the Commission (Ex. 11) arose on A p r i l 30 when Lehigh Cement 

was advised t h a t Cement Express would not be making pickups the 

next day. (100) On A p r i l 30, Lehigh Cement made the necessary 

arrangements t o secure service from the a p p l i c a n t , subject t o 

the a p p l i c a n t being granted the proper a u t h o r i t y . (101) 

On May 1, Lehigh Cement was forced to lease equipment from 

Cement Express, which had terminated i t s s e r v i c e , i n order to 

obtain service t h a t day. (102) 

On cross-examination, Mr. Cummings elaborated concerning 

the MTS s i t u a t i o n and the reason f o r h i s decision not to nego­

t i a t e w i t h MTS on A p r i l 29, s t a t i n g : 

I was n e g o t i a t i n g w i t h other t r u c k e r s and was f a r 
enough down the l i n e t h a t I was reasonably s a t i s ­
f i e d t h a t I had the s i t u a t i o n i n hand. As a b u s i ­
nessman, you don't have time to take each person 
who wants to do business w i t h you and have exten­
sive discussions. The time of these extens ive 
discussions during t h i s t h i n g had passed. And MTS 
had come in q u i t e l a t e . I f they had come i n e a r l ­
i e r i n A p r i l , perhaps the business decision would 
have been to engage i n ne g o t i a t i o n s as we d i d wi t h 
Schwerman and Bulk and some ot h e r s . (104) 

Lehigh Cement d i d not lose a s i n g l e order as a r e s u l t of 

the t r a n s i t i o n of se r v i c e from Cement Express to the a p p l i c a n t . 

(105) ^ 
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The a p p l i c a n t i s handling i n t e r s t a t e shipments of Lehigh 

Cement as w e l l as the i n t r a s t a t e shipments, although Lehigh 

Cement does not know, under what l e g a l arrangements the a p p l i c a n t 

i s handling the i n t e r s t a t e shipments. (112) 

The cement i n d u s t r y has enjoyed i t s t h i r d l a r g e s t year i n 

h i s t o r y i n 1985 and, s p e c i f i c a l l y , Lehigh Cement has had a 

f a n t a s t i c year. (170-171) 

2. TESTIMONY ON BEHALF OF PROTESTANT. 

A. Ronald Taylor, Mat e r i a l s Transport Service, Inc. 

(Exs. P1-P5; 117-174) 

MTS never s o l i c i t e d the business o f the supporting shipper 

because of a "gentleman's agreement" between Cement Express and 

MTS. Concerning t h i s matter, the witness t e s t i f i e d : 

Q. Before we go any f u r t h e r , l e t ' s get something s t r a i g h t . 
There were statements during Mr. Cummings' testimony 
t h a t you had never s o l i c i t e d business from Lehigh 
Port l a n d , a large manufacturer of cement f o r a great 
number of years. I s th a t c o r r e c t ? 

A. That's c o r r e c t . 

Q. Why don't you t e l l the Court why? 

A. When MTS purchased H.C. Gabler's PUC a u t h o r i t y , we had 
a hear i n g , And at t h a t time my f a t h e r made a g e n t l e ­
man's agreement w i t h Dick S t i c k e l not to r a i d h i s work. 
And at t h a t time the p l a n t was a Medusa p l a n t ; not a 
Lehigh p l a n t . 

Q. Your f a t h e r was a predecessor i n t h i s corporation? 

A. He was deceased as o f August, 1977. Yes. 

Q. When was t h a t gentleman's agreement struck? Do you 
know? 
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A. 1967. 

Q. And f o r 10 years w h i l e your dad ran the business, you 
d i d not - - MTS d i d no t r a i d the business? 

A. Tha t ' s c o r r e c t . 

Q. Subsequent to your f a t h e r ' s dea th , have you attempted 
to r a i d the business? 

A. No, I have n o t . 

Q. Why i s tha t? 

A. Honoring the same agreement. 

Q. . You were honoring your f a t h e r ' s and Mr. S t i c k e l ' s 
agreement? 

A. C o r r e c t . 

Q. Have the people at MTS, on d i f f e r e n t occasions, made 
any statements to you regarding your honoring of t h a t 
agreement? 

A. Yes. My market department wanted to pursue contacts 
w i t h t h a t m i l l f o r at l e a s t back haul or continuous 
movement s t u f f on package work. 

Q. And they made those comments to you? 

A. Yes, they d i d . 

Q. And you refused? 

A. Yes, I d i d . 

Q. Based on t h a t agreement? 

A. Based on the agreement between Dick S t i c k e l and my 
fa t h e r . (117-119 

MTS has four t e r m i n a l s , three of which are located i n 

Pennsylvania and one i n New Jersey. (119) 

MTS employs i n excess of 175 dr i v e r s , i n excess of 25 

mechanics and approximately 25 c l e r i c a l employees. (121) 

MTS i s the l a r g e s t cement c a r r i e r i n the Lehigh Valley. 

(122) 
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MTS has i n excess of 175 t r a c t o r s , i n excess of 200 tank 

t r a i l e r s and i n excess of 75 f l a t b e d t r a i l e r s . (122) 

MTS has both coinmon and c o n t r a c t carr i e r author i t y from 

the I n t e r s t a t e Commerce Commission. (Exs. P2-P3; 123-125) 

MTS f i r s t secured a u t h o r i t y from the PUC i n 1967 and i t s 

PUC a u t h o r ! t y includes author!ty t o provide s e r v i c e from York 

County to points i n Pennsylvania. (Ex. P4; 126) 

U n t i l 1967, MTS transported s t r i c t l y cement. Since then, 

MTS has secured a u t h o r i t y to t r a n s p o r t general commodities. 

(127) 

MTS contends t h a t i t has had 25 t r a i l e r s parked and out of 

service because of lack of work since the spring of 1985. (129) 

MTS has fewer d r i v e r s and fewer mechanics now than i t had 

i n the 1970 ,s. (128-130) 

The number of loads of cement hauled by MTS has been 

d e c l i n i n g . (132-133) 

A phone c a l l r e p o r t prepared by MTS i n d i c a t e s t h a t Lou 

Chiesa made a telephone c a l l to a Jay Young at Lehigh Cement on 

A p r i l 24, 1985, where Mr. Chiesa a l l e g e d l y i n q u i r e d about Lehigh 

Cement l o s ing Cement Express as i t s c a r r i e r at York and where 

Mr. Young a l l e g e d l y i n d i c a t e d t h a t although no discussions were 

going on, no c a r r i e r had yet been chosen to replace Cement 

Express. (Ex. P5; 135-136) 

Mr. Taylor of MTS c a l l e d Lee Cummings of Lehigh Cement on 

A p r i l 29 and Mr. Cummings in d i c a t e d t h a t he had a t e n t a t i v e 

agreement, or an i n f o r m a l or handshake agreement, w i t h another 

c a r r i e r . (138-139) 
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MTS contends t h a t i t would have been able t o supply twelve 

tank t r a i l e r s t o Lehigh Cement w i t h i n a few days and t h a t i t 

would have made every e f f o r t to do t h a t i f i t had been chosen 

to provide s e r v i c e . (140-141) 

The agreement between MTS and Cement Express, where MTS 

agreed not t o pursue the business at the Medusa Cement f a c i l i t y 

now operated by Lehigh Cement was never brought to the a t t e n ­

t i o n of the PUC. (148) 

MTS has never transported any cement whatsoever anywhere 

f o r Lehigh Cement. (148) 

MTS has never s o l i c i t e d the business of Lehigh Cement any­

where. (149) 

MTS admits t h a t i t has always had r i g h t s which would have 

enabled i t to serve Lehigh Cement but despite t h i s f a c t i t has 

never attempted t o secure any business from Lehigh Cement at 

any of i t s l o c a t i o n s , other than the telephone c a l l s made on 

A p r i l 24, 1985 and A p r i l 29, 1985. (150) 

MTS has never handled a s i n g l e shipment of white cement i n 

a tank t r a i l e r at any time. (151) 

Mr. and Mrs. S t i c k e l o f Cement Express c a l l e d Mr. Taylor 

t h i s past winter t o ask him i f he was i n t e r e s t e d i n purchasing 

t h e i r company. (157) 

MTS has u t i l i z a t i o n reports which are done on a d a i l y basis 

and which show the equipment being u t i l i z e d on any given day by 

MTS but MTS f a i l e d t o b r i n g these u t i l i z a t i o n reports t o the 
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hearing to substantiate i t s claim that i t had at least 25 pieces 

of equipment i d l e every single day during 1985. (160-161) 

MTS has f i l e d PUC applications i n the past, including an 

application in 1985. (154-156) 

MTS serves i n excess of 24 shippers at the present time. 

(164) 
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IV. ARGUMENT 

1. THE BURDEN OF PROOF IN A CONTRACT CARRIER APPLICATION 
IS LESS THAN IN A COMMON CARRIER APPLICATION. 

The granting of con t r a c t c a r r i e r a u t h o r i t y i s governed by 

66 Pa. C.S.A. §2503(b), which provides, i n t e r a l i a : 

A permit s h a l l be issued by the Commission t o any 
q u a l i f i e d a p p l i c a n t t h e r e f o r a u t h o r i z i n g i n whole 
or i n p a r t the service covered by the a p p l i c a t i o n , 
i f i t appears from the a p p l i c a t i o n , or from any 
hear ing held thereon, t h a t the ap p l i c a n t i s f i t , 
w i l l i n g and able p r o p e r l y t o perform the service of 
a co n t r a c t c a r r i e r by motor v e h i c l e , and to conform 
to the pro v i s i o n s of t h i s chapter and the l a w f u l 
orders or re g u l a t i o n s of the Commission thereunder, 
and t h a t the proposed service t o the extent author­
ized by the permit w i l l be co n s i s t e n t w i t h the pub­
l i c i n t e r e s t and the p o l i c y declared i n se c t i o n 
2501 ( r e l a t i n g to d e c l a r a t i o n of p o l i c y and d e f i n i ­
t i o n s ) ; otherwise such a p p l i c a t i o n s h a l l be denied. 

The standard of proof for common c a r r i e r a p p l i c a t i o n s i s 

d i f f e r e n t from the burden f o r con t r a c t c a r r i e r a p p l i c a t i o n s . 

The burden f o r common c a r r i e r a p p l i c a t i o n s i s set f o r t h i n 66 

Pa. C.S.A. §1103 as f o l l o w s : 

A c e r t i f i c a t e o f p u b l i c convenience s h a l l be granted 
by order of the Commission, only i f the Commission 
s h a l l f i n d or determine t h a t the g r a n t i n g of such 
c e r t i f i c a t e i s necessary or proper f o r the s e r v i c e , 
accommodation, convenience or safety of the p u b l i c . 

The r e g u l a t i o n s of the Commission governing motor common 

c a r r i e r a p p l i c a t i o n s are set f o r t h at 52 Pa. Code §41.14 as 

f o l l o w s : 

§41.14. E v i d e n t i a r y cr i t e r ia used t o decide motor 
common c a r r i e r a p p l i c a t i o n s . 
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(a) An a p p l i c a n t seeking motor common c a r r i e r 
a u t h o r i t y has a burden o f demonstrating t h a t appro­
v a l of the a p p l i c a t i o n w i l l serve a useful p u b l i c 
purpose, responsive t o a p u b l i c demand or need. 

(b) An a p p l i c a n t seeking motor common c a r r i e r 
a u t h o r i t y has the burden of demonstrating t h a t i t 
possesses the t e c h n i c a l and f i n a n c i a l a b i l i t y to 
provide the proposed s e r v i c e , and, i n a d d i t i o n , 
a u t h o r i t y may be w i t h h e l d i f the record demonstrates 
t h a t the ap p l i c a n t lacks a propensity to operate 
s a f e l y and l e g a l l y . 

(c) The Commission w i l l grant motor common 
c a r r i e r a u t h o r i t y commensurate w i t h the demonstrated 
p u b l i c need unless i t i s es t a b l i s h e d t h a t the e n t r y 
of a new c a r r i e r i n t o the f i e l d would endanger or 
impair the operations of e x i s t i n g common c a r r i e r s 
to such an extent t h a t , on balance, the granting of 
a u t h o r i t y would be c o n t r a r y to the p u b l i c i n t e r e s t . 

The Commission has w i t h i n the past year recognized an 

important d i f f e r e n c e between the standard of proof f o r c o n t r a c t 

c a r r i e r a p p l i c a t i o n s as opposed to common c a r r i e r a p p l i c a t i o n s . 

In unopposed co n t r a c t carr i e r a p p l i c a t i o n s , the a p p l i c a n t no 

longer needs t o provide a v e r i f i e d statement from the support­

ing shipper (s) . I n unopposed common c a r r i e r a p p l i c a t i o n s , the 

ap p l i c a n t must s t i l l provide v e r i f i e d statements from shipper (s) 

to e s t a b l i s h need f o r s e r v i c e . The Commission has apparently 

recognized t h a t the involved c o n t r a c t c a r r i e r s t a t u t e does not 

req u i r e proof of need f o r s e r v i c e , whereas the common c a r r i e r 

s t a t u t e and r e g u l a t i o n s do require such proof.^ 

3 I f the A d m i n i s t r a t i v e Law Judge determines t h a t con­
t r a c t c a r r i e r s are required t o prove need f o r s e r v i c e , a p p l i ­
cant submits t h a t i t has i n f a c t proved such need i n t h i s case. 
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2. RECENT COMMISSION DECISIONS. 

The Commission since 1979 has s u b s t a n t i a l l y relaxed e n t r y 

standards f o r motor c a r r i e r a p p l i c a t i o n s . I n A p p l i c a t i o n o f 

Eazor Express, I n c . , 53 Pa. P.U.C. 374 (1979), the Commission 

enunciated the need to re-examine e n t r y requirements, s t a t i n g : 

This Commission, and other Commiss ions i n c l u d i n g 
the I n t e r s t a t e Commerce Commission, have r e c e n t l y 
been i n the process of reexamining the motor c a r r i e r 
i n d u s t r y and reevaluating p o l i c i e s concerning motor 
carr i e r a p p l i c a t i o n proceedings. We are p l a c i n g 
increasing emphasis on economic analysis and Com­
mission d i s c r e t i o n over the l e v e l of competition 
which appears to best serve the p u b l i c i n t e r e s t • 
At the same time we are p l a c i n g less emphasis on 
the p r o t e c t i o n of e x i s t i n g c a r r i e r s from a d d i t i o n a l 
competition. This process of reexamination had l e d 
f e d e r a l c ourts and the I n t e r s t a t e Commerce Commis­
sion t o change p o l i c i e s which had remained funda­
mentally unchanged f o r decades.. See P.C. White 
Truck Lines, Inc. v. I n t e r s t a t e Commerce Commission, 
551 F.2d 1326 (D.C. C i r . , 197 7 ) , L i b e r t y Trucking 
Company Extension - General Commodities, 13 0 MCC 
24 3 (1978) , a f f i r m e d and c l a r i f i e d 131 MCC 573 
(1979), B.J. McAdams, Inc., Extens i o n , R u s s e l l v i l l e 
Frozen Foods, 13 0 MCC 294 (1978) and C o l o n i a l 
Refr igerated T r a n s p o r t a t i o n , I nc., Extension 
F l o r i d a t o 3 2 States, 131 MCC 63 (1978). (Emphasis 
added) 

The Commission f u r t h e r recognized t h i s more l i b e r a l view 

of motor c a r r i e r r e g u l a t i o n i n A p p l i c a t i o n of Motor F r e i g h t 

Express, 54 Pa. P.U.C. 48 (1980), where the Commission sta t e d : 

Commission p o l i c y and co u r t precedent tend t o pro­
t e c t common c a r r i e r s from competition and have 
established a showing t h a t e x i s t i n g c a r r i e r s are 
pr o v i d i n g inadequate service as the standard p r e r e ­
q u i s i t e f o r approval of a d d i t i o n a l motor c a r r i e r 
operating a u t h o r i t y . However, the developing law 
i n Pennsylvania has not established an a p p l i c a n t ' s 
proof of service inadequacies as the determinative 
element i n a l l circumstances and does not require 
the Commission to always favor p r o t e c t i o n over com­
p e t i t i o n , ( c i t a t i o n s omitted) 
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The Commission f u r t h e r explained: 

This broader view of motor carr i e r e n t r y c o n t r o l i s 
r e f l e c t e d i n various recent Commission decisions 
and can be found i n e a r l y c o u r t precedents. See, 
f o r i n s t a n c e , Modern Transfer Co•, Inc. v. Pa • 
P.U.C. , 139 Pa. Superior Ct. 197 (1939), where the 
c o u r t recognized e f f i c i e n c y as a valued element i n 
Commission c o n t r o l of motor c a r r i e r competition and 
noted t h a t the l e g i s l a t u r e , i n enacting the Public 
U t i l i t y Law, undertook not only to regulate u t i l i ­
t i e s but also to regulate the use of the highways. 

I n A p p l i c a t i o n o f A-P-A Transport Corp. at Docket No. A. 

91795, F. 2 (Order entered September 21, 19 83), the Commission 

adopted the I n i t i a l Decision o f the A d m i n i s t r a t i v e Law Judge 

granting statewide author!ty to A-P-A to t r a n s p o r t property. 

In h i s Ruling on Exceptions dated J u l y 26, 1983, A d m i n i s t r a t i v e 

Law Judge Robert A. Christiansen s t a t e d : 

" I also j o i n a considerable body of precedent and 
conclude t h a t i t i s b e t t e r to grant the a p p l i c a t i o n 
e s s e n t i a l l y as f i l e d (and amended) i n the expecta­
t i o n t h a t Pennsylvania'a t r a n s p o r t a t i o n system w i l l 
be improved by t h i s a c t i o n than to deny the a p p l i c a ­
t i o n ( i n whole or i n p a r t ) to p r o t e c t e x i s t i n g car-
r i e r s i n the p u b l i c i n t e r e s t . " Yellow Cab Co. of 
P i t t s b u r g h v. Pa. P.U.C., 50 Pa. Commonwealth Ct. 
448 (1980). (p.22) 

Judge Christiansen also noted: 

" I do not want outmoded r e g u l a t o r y p a t t e r n s ( t r a d i ­
t i o n a l l y , b a l k a n i z a t i o n of Pennsylvania had to be 
accepted by shippers as a p r i c e o f r e g u l a t i o n ) to 
hamper Pennsylvania commerce and put Pennsylvania 
shippers at a disadvantage w i t h respect to i n t e r ­
s t a t e shippers or shippers operating i n other 
s t a t e s . " (p.18) 

In A p p l i c a t i o n o f Richard L. Kinard, Docket No. A. 95829, 

F . l , Am-D (Order entered October 2 2, 19 84), the Commiss ion 

s t a t e d : 
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We considered monopoly r e g u l a t i o n t o i n h i b i t the 
indust r y ' s o p e r a t i o n a l and marketing f l e x i b i l i t y , 
propagate i n e f f i c i e n t a l l o c a t i o n o f economic r e ­
sources , and, w i t h the increasing divergence of 
Federal and State r e g u l a t i o n , cause a d d i t i o n a l reg­
u l a t o r y burdens f o r motor c a r r i e r s . I n view of 
these f a c t o r s , we proposed t o encourage competition 
through the proposed rulemaking by excluding the 
"inadequacy" e v i d e n t i a r y standard p r e v i o u s l y 
adhered t o . 

3. APPROVAL OF THE APPLICATION WILL BE CONSISTENT 
WITH THE PUBLIC INTEREST AND THE POLICY DECLARED 
I N SECTION 2501 OF THE ACT. 

The suppor t i ng shipper, Leh igh Cemen t , found i ts e l f i n a 

c r i s i s s i t u a t i o n on A p r i l 30, 1985 when i t learned t h a t i t s 

co n t r a c t c a r r i e r . Cement Express, was r e f u s i n g business f o r the 

next day. May 1, and t h a t i t was ceasing a l l operations as o f 

t h a t date. (74) This was i n d i r e c t c o n t r a d i c t i o n t o a l e t t e r 

received by Lehigh Cement on A p r i l 29, 1985 from Cement Express 

i n d i c a t i n g t h a t Cement Express would comply w i t h the 90-day 

ter m i n a t i o n n o t i c e set f o r t h i n i t s c o n t r a c t w i t h Lehigh Cement 

and t h a t service would not be terminated u n t i l J u l y 25, 1985. 

(Ex. 10; 72-73) Leh igh Cement never contemplated t h a t Cement 

Express would cease p r o v i d i n g service on less than 90 days 1 

n o t i c e because of the c o n t r a c t between Lehigh Cement and Cement 

Express, which required such n o t i c e . (72) 

Upon l e a r n i n g on A p r i l 30 t h a t Cement Express was i n f a c t 

not going to be p r o v i d i n g service beyond A p r i l 30, Lehigh 

Cement urged the app l i c a n t w i t h whom i t had been n e g o t i a t i n g t o 

permanently replace Cement Express, t o f i l e an a p p l i c a t i o n for 

emergency temporary a u t h o r i t y w i t h the Commission. I n f a c t . 
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the a p p l i c a n t d i d f i l e such an a p p l i c a t i o n and Lehigh Cement 

supported t h a t a p p l i c a t i o n by discussing the emergency wi t h the 

Commission s t a f f and by d e l i v e r i n g a l e t t e r of support to the 

Commission. 

The Commission, recognizing t h a t Lehigh Cement was con­

f r o n t e d w i t h an emergency, granted emergency temporary author­

i t y to the a p p l i c a n t by Order entered May 3, 1985. In g r a n t i n g 

emergency temporary a u t h o r i t y , the Commission s t a t e d : 

The emergency s i t u a t i o n a r i s e s through a d i s ­
continuance of service of Cement Express, Inc., 
which c u r r e n t l y holds c o n t r a c t c a r r i e r a u t h o r i t y 
to render service t o West Manchester Township 
f a c i l i t y o f Lehigh Portland Cement. Lehigh Po r t ­
land Cement has attempted t o obt a i n service from 
e x i s t i n g c a r r i e r s but they are unable t o provide 
equipment on such short n o t i c e . With the discon­
tinuance of service of Cement Express and the 
i n a b i l i t y of e x i s t i n g c a r r i e r s to provide equip­
ment, Lehigh Portland's West Manchester f a c i l i t y 
i s l e f t without any t r a n s p o r t a t i o n s e r v i c e . 

We f i n d t h a t an emergency s i t u a t i o n e x i s t s and 
tha t approval of the ETA i s i n the publ i c i n t e r ­
e s t . . . (emphasis added) 

The Commission subsequently made a s i m i l a r determination 

t h a t the granting of long-term temporary a u t h o r i t y was also i n 

the p u b l i c i n t e r e s t . By Tentative Decision entered J u l y 29, 

1985, the Commission s t a t e d : 

The a p p l i c a t i o n for temporary author i t y i s sup­
ported by Lehigh Portland Cement Company (Lehigh), 
which sets f o r th i n i t s l e t t e r of suppor t (also 
submitted i n support of the a p p l i c a t i o n f o r emer­
gency temporary a u t h o r i t y ) t h a t i t s house c a r r i e r . 
Cement Express, I n c . , had terminated service on one 
day's n o t i c e , e f f e c t i v e May 1, 1985. Lehigh s t a t e d 
t h a t i t had attempted to acquire service from a 
number of c u r r e n t l y c e r t i f i c a t e d c a r r i e r s , but was 
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unsuccessful. By our order adopted May 3, 19 85, we 
found t h a t the a p p l i c a n t had demonstrated t h a t an 
emergency s i t u a t i o n e x i s t e d and t h a t a grant of 
emergency temporary a u t h o r i t y was i n the p u b l i c 
i n t e r e s t . The a p p l i c a n t . Bulk, Inc., now seeks a 
grant of temporary a u t h o r i t y t h a t would authorize 
i t to render service pending d i s p o s i t i o n of i t s 
permanent a u t h o r i t y a p p l i c a t i o n . 

Although there have been p r o t e s t s f i l e d t o the 
granting of temporary a u t h o r i t y to the a p p l i c a n t , 
we be l i e v e t h a t the record demonstrates that a grant 
of temporary a u t h o r i t y i s i n the pu b l i c i n t e r e s t . 
None of the pr o t e s t a n t s have been p r o v i d i n g any 
t r a n s p o r t a t i o n f o r Lehigh Portland Cement Company, 
from the f a c i l i t y involved, t h e r e f o r e , approval o f 
the i n s t a n t a p p l i c a t i o n w i l l not r e s u l t i n any 
di v e r s i o n o f t r a f f i c from the p r o t e s t a n t s . (emphasis 
added) 

The p r o t e s t a n t i n t h i s case f i l e d Exceptions t o the Tenta­

t i v e Decision of the Commission entered J u l y 29, 1985, granting 

long-term temporary a u t h o r i t y t o the a p p l i c a n t . These Excep­

t i o n s were denied by the Commission by Order entered October 8, 

1985 . 

The g r an t i ng o f pe r man ent au thor i t y i s i n the pub1ic 

i n t e r e s t j u s t as i t was i n the publ ic i n t e r e s t to grant emer­

gency temporary a u t h o r i t y and long-term temporary a u t h o r i t y . 

The t r a n s p o r t a t i o n needs of the shipper i n t h i s case are 

h i g h l y s p e c i a l i z e d and the t r a n s p o r t a t i o n i s t r u l y c o n t r a c t 

c a r r i a g e . The f o l l o w i n g f a c t s are p e r t i n e n t : 

1. The shipper produces "white cement" at i t s York County 

f a c i l i t y . "White cement" i s a h i g h l y s p e c i a l i z e d product which 

is manufactured at only three p l a n t s i n the United States, o f 

which the shipper owns two. (5 9) 
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2. The t r a n s p o r t a t i o n o f "white cement" requires s p e c i a l ­

ized equipment used only f o r t r a n s p o r t i n g "white cement". I t 

i s t o t a l l y u n s a t i s f a c t o r y i n s o f a r as the shipper i s concerned, 

for a c a r r i e r to u t i l i z e the same equipment t o t r a n s p o r t i t s 

"white cement" t h a t i t u t i l i z e s to t r a n s p o r t gray cement, even 

i f the equipment would be cleaned a f t e r t r a n s p o r t i n g the gray 

cement. Any contamination of "white cement" w i t h gray cement 

or any other colored products i s ab s o l u t e l y unacceptable. (63) 

3. The shipper requires t h a t i t have dedicated to i t s 

exclusive use 21 t r a c t o r s and 2 6 t r a i l e r s at i t s York County 

f a c i l i t y . (58) 

4. The shipper has never used a common c a r r i e r f o r i t s 

tank movements from i t s York County f a c i l i t y to points i n Penn­

s y l v a n i a . Only c o n t r a c t c a r r i e r s , i . e . Cement Express and the 

a p p l i c a n t , have been used. (66) 

5. The p r o t e s t a n t , MTS, has never even s o l i c i t e d the 

business of the shipper, e i t h e r at i t s York County f a c i l i t y or 

at any of i t s other f a c i l i t i e s . (85) 

6. The shipper did not lose a s i n g l e order as a r e s u l t of 

the t r a n s i t i o n of service from Cement Express t o the a p p l i c a n t , 

(105) 

I n view of the above f a c t s and i n view of the Commission's 

pr i o r determinations t h a t the granting of emergency temporary 

author i t y and long-term temporary author i t y were i n the p u b l i c 

i n t e r e s t , there can be no ser ious dispute but t h a t the gr a n t i n g 

of permanent a u t h o r i t y i s also i n the p u b l i c i n t e r e s t . 
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The g r a n t i n g of t h i s a p p l i c a t i o n would not be c o n t r a r y t o 

the p u b l i c i n t e r e s t as a r e s u l t o f "endangering or i m p a i r i n g " 

the operations of the p r o t e s t a n t . The p r o t e s t a n t has admittedly 

never handled a s i n g l e shipment f o r the supporting shipper. I n 

f a c t , the p r o t e s t a n t has never even attempted to s o l i c i t the 

supporting shipper's business. Protestant's explanation f o r 

i t s f a i l u r e to ever attempt to do business w i t h the supporting 

shipper was outrageous and c l e a r l y a v i o l a t i o n o f p u b l i c p o l i c y . 

The explanation was t h a t the pr o t e s t a n t and Cement Express "made 

a d e a l " a t a PUC hearing t h a t MTS would not " r a i d " the work of 

Cement Express at t h i s f a c i l i t y . (117-119) Not s u r p r i s i n g l y , 

t h i s agreement was not brought t o the a t t e n t i o n of the PUC. 

(148) I t i s submitted by the a p p l i c a n t t h a t such an agreement 

i s c l e a r l y c o n t r a r y t o p u b l i c p o l i c y and the Commission should 

consider opening an i n v e s t i g a t i o n to determine whether the pro­

t e s t a n t has made i t a p r a c t i c e o f making other such "agreements" 

w i t h i t s competitors. I n any event, i t i s obvious t h a t the 

operations o f the p r o t e s t a n t w i l l not be endangered or impaired 

to such an extent t h a t , on balance, i t would be c o n t r a r y to the 

pu b l i c i n t e r e s t where the p r o t e s t a n t has never handled any 

shipments for the supporting shipper. 

For a l l of the reasons set f o r t h above, i t i s r e s p e c t f u l l y 

submitted t h a t the approval o f t h i s a p p l i c a t i o n w i l l be consis­

t e n t w i t h the p u b l i c i n t e r e s t . 
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_4. APPLICANT IS FIT, WILLING AND ABLE TO PROVIDE THE 
PROPOSED SERVICE. 

Applicant i s f i t , w i l l i n g and able t o provide the proposed 

Service. Appl i c a n t was able to f i l l the vo i d i n service t h a t 

was created by the cessation o f service on one day's n o t i c e by 

Cement Express. I n order t o provide the service on such short 

n o t i c e , a p p l i c a n t had to i n i t i a l l y dedicate 12 t r a c t o r s and 15 

t r a i l e r s to the exclusive use of the supporting shipper at i t s 

York County f a c i l i t y . Since then, addi t i o n a l equ ipment has 

been added to bring the number of u n i t s of equ ipment dedicated 

to the exclusive use of the supporting shipper to 21 t r a c t o r s 

and 26 t r a i l e r s . (16-17) 

The supporting shipper t e s t i f i e d t h a t i t d i d not lose a 

si n g l e order as a r e s u l t of the t r a n s i t i o n of service from 

Cement Express to the a p p l i c a n t . (105) 

Applicant was able t o provide t h i s service on such short 

n o t i c e because o f the f i n a n c i a l s t a b i l i t y of appli c a n t ' s parent, 

Leasco., I n c . , which provided an immediate i n f u s i o n of $100,000 

cash to a p p l i c a n t . The a p p l i c a n t has not had any f i n a n c i a l 

problems i n g e t t i n g t h i s operation s t a r t e d and does not believe 

t h a t i t w i l l have any f i n a n c i a l problems i n the f u t u r e . (26-27) 

Applicant maintains a t e r m i n a l approximately a quarter 

mile from the f a c i l i t y of the suppor t i n g shipper, which makes 

i t very easy to dispatch equipment to the supporting shipper 

when i t i s r e q u i r e d . (20) 

As a r e s u l t o f p r o v i d i n g service t o the supporting shipper 

under the grants of emergency temporary a u t h o r i t y and regular 
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temporary author i t y , app l l ean t i s f a m i l i a r w i t h the t ranspor t a -

t i o n needs o f the suppor t ing shipper and i s able t o meet those 

needs. (29) 

A p p l i c a n t has e f f e c t i v e s a f e ty and maintenance programs at 

i t s York County f a c i l i t y . (23-24) 

A p p l i c a n t ' s communications system i s t i e d i n t o the sup­

p o r t i n g shipper"s o f f i c e , g i v i n g i t d i r e c t hookup to the sup­

p o r t i n g sh i ppe r ' s load ing f a c i l i t y . (24) 

App l i can t i s i n compliance w i t h PUC r e g u l a t i o n s and does 

not have any pending PUC complaints aga ins t i t . (28) 

App l i can t has c l e a r l y demonstrated tha t i t i s f i t , w i l l i n g 

and able to p rov ide the proposed se rv ice to the suppor t ing 

sh ipper . 
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V. FINDINGS OF FACT AND CONCLUSIONS 

The applicant respectfully submits that the Commission 

should f i n d and conclude as follows: 

Findings of Fact 

1. Appl icant does not presently hold any permanent oper­

ating authority from t h i s Commission. 

2. Applicant was granted emergency temporary authority by 

Order entered May 3, 1985 to provide the same service sought by 

th i s application. 

3. Applicant was granted temporary authority by Tentative 

Dec is ion entered July 29, 19 85 to provide the same service 

sought by t h i s application. 

4. Appicant submitted a t r a f f i c study indicating that i t 

handled 35 shipments from the supporting shipper's York County 

f a c i l i t y to points i n Pennsylvania during the respective period 

from July 1 through July 15, 19 85, involving 16 d i f f e r e n t des­

t i n a t i o n points. 

5. Applicant dedicates 21 tractors and 26 t r a i l e r s to the 

exclusive use of the supporting shipper at i t s York County 

f a c i l i t y . 

6. Applicant provides both tank t r a i l e r s (17) and flatbed 

t r a i l e r s (9) to the supporting shipper at i t s York County 

f a c i l i t y . 

7. Applicant has a terminal i n York County approximately 

a quarter mile from the f a c i l i t y of the supporting shipper. 
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8. Applicant has e f f e c t i v e safety and maintenance programs 

at i t s York County f a c i l i t y . 

9. Applicant's communication system i s t i e d i n t o the sup­

p o r t i n g shipper's o f f i c e , g i v i n g i t d i r e c t hookup to the sup­

p o r t i n g shipper's loading f a c i l i t y . 

.10. Applicant i s f i n a n c i a l l y f i t to provide the requested 

service. 

11. Applicant i s i n compliance w i t h the PUC r e g u l a t i o n s 

and there are no pending PUC complaints against the a p p l i c a n t . 

12. The supporting shipper i s Lehigh Portland Cement Com­

pany, which has, as relevant to t h i s a p p l i c a t i o n , E a c i i i t i e s 

located i n West Manchester Township, York County, 

13. The supporting shipper produces "white cement" at i t s 

York County f a c i l i t y . 

14. "White cement" i s a h i g h l y s p e c i a l i z e d product which 

must be transported i n equipment dedicated e x c l u s i v e l y t o the 

t r a n s p o r t a t i o n of "white cement." 

15. The supporting shipper requires the services of a 

co n t r a c t c a r r i e r t h a t w i l l dedicate equipment to i t s exclusive 

use. 

16. During the past f i v e years, the supporting shipper 

has not used any c a r r i e r s f o r i t s tank movements from i t s York 

County f a c i l i t y except f o r Cement Express, i t s previous c o n t r a c t 

c a r r i e r , and the a p p l i c a n t . 

17. The supporting shipper always believed t h a t i t would 

have at l e a s t 90 days to f i n d a new c a r r i e r i f Cement Express 
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discontinued p r o v i d i n g service to i t because o f a 90-day t e r ­

mination clause i n i t s c o n t r a c t w i t h Cement Express. 

18. The supporting shipper learned on Apr i l 30, 19 85 t h a t 

Cement Express was te r m i n a t i n g service t o the supporting shipper 

e f f e c t i v e the next day. May 1, 1985. 

19. The supporting shipper had discussions w i t h a number 

of c a r r i e r s concerning p r o v i d i n g service t o i t on short notice 

but these c a r r i e r s were unable t o provide service to the sup­

p o r t i n g shipper. 

20. The a p p l i c a n t was able t o provide service to the sup­

p o r t i n g shipper on short n o t i c e , e f f e c t i v e May 3, 1985, and the 

supporting shipper d i d not lose a s i n g l e order as a r e s u l t of 

the t r a n s i t i o n of service from Cement Express to the a p p l i c a n t . 

21. The p r o t e s t a n t has four t e r m i n a l s , three of which are 

located i n Pennsylvania and one i n New Jersey. 

22. The p r o t e s t a n t employs i n excess of 175 d r i v e r s , i n 

excess o f 25 mechanics and approximately 25 c l e r i c a l employees. 

23. The p r o t e s t a n t has i n excess of 175 t r a c t o r s , i n 

excess o f 200 tank t r a i l e r s and i n excess o f 75 f l a t b e d t r a i ­

l e r s . 

24. The p r o t e s t a n t has common and co n t r a c t c a r r i e r author-

i t y from the I n t e r s t a t e Commerce Commission and common c a r r i e r 

a u t h o r i t y from t h i s Commission. 

25. The p r o t e s t a n t has author i t y to provide service to 

the supporting shipper from i t s York County f a c i l i t y t o poi n t s 

i n Pennsylvania. 
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26. The protestant has never transported any cement any­

where for the supporting shipper and s p e c i f i c a l l y has never 

transported any cement from the supporting shipper's York County 

f a c i l i t y . 

27. The protestant has never s o l i c i t e d the business of 

the supporting shipper anywhere and s p e c i f i c a l l y has never 

s o l i c i t e d the business of the supporting shipper at i t s York 

County f a c i l i t y . 

28. The protestant did contact the supporting shipper i n 

late A p r i l , 1985 but was advised by the supporting shipper that 

i t had a tentative agreement with another c a r r i e r . 

29. The protestant never s o l i c i t e d the business of the 

supporting shipper at i t s York County f a c i l i t y because of a 

"gentleman's agreement" between the protestant and Cement 

Express i n 1967, i n which protestant agreed not to raid the 

business of Cement Express at the involved f a c i l i t y . 

Conclusions of Law 

1, This Commission has j u r i s d i c t i o n over the subject mat­

ter and the parties i n t h i s proceeding. 

2, The application is properly before the Commission. 

3, The applicant has demonstrated that i t i s f i t , w i l l i n g 

and able to properly perform the service sought by this a p p l i ­

cation . 

4, The appl icant has demonstrated that the granting of 

th i s application w i l l be consistent with the public interest 

and the policy declared i n Section 2501 of the Act. 
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VI. CONCLUSION 

The evidence i n t h i s proceeding has shown that applicant 

is f i t , w i l l i n g and able properly to perform the service of a 

contract carrier by motor vehicle and that the granting of this 

application w i l l be cons is t e n t with the public i n t e r e s t . The 

application should be granted. 

RespeCytfully submitted, 

WILLIAM A. 
Attorne 
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I . STATEMENT OF FACTS 

Bulk, Inc. ("Bulk" or " A p p l i c a n t " ) , a Nebraska c o r p o r a t i o n 

(Tr. a t 5 ) , has placed before the Public U t i l i t y Commission 

("PUC" or the "Coinmission") i t s a p p l i c a t i o n f o r permanent 

a u t h o r i t y as a c o n t r a c t c a r r i e r f o r Lehigh P o r t l a n d Cement 

Company's ("Lehigh Portland") West Manchester Township, York 

County p l a n t . Bulk c u r r e n t l y holds n e i t h e r ICC r i g h t s nor 

PUC r i g h t s except f o r the Temporary A u t h o r i t y ("TA") and 

Emergency Temporary A u t h o r i t y {"ETA") r i g h t s granted i n t h i s 

case. (Tr. a t 34). The general manager of Bulk, I n c . , i s 

Jerome Mulroy, who p r e v i o u s l y had served as President of 

Cement Express, Inc. ("Cement Express") (Tr. a t 37), and, 

i n f a c t , the equipment used by Bulk t o serve the Lehigh Portland 

p l a n t had been i n p a r t leased, and l a t e r purchased, from 

Cement Express. (Tr. a t 33). This a p p l i c a t i o n f o r permanent 

a u t h o r i t y stems from the t e r m i n a t i o n of service by Lehigh 

Portland's house c a r r i e r . Cement Express. 

Cement Express had n o t i f i e d Lehigh.Portland by l e t t e r 

dated A p r i l 1, 1985, t h a t i t intended to terminate service 

as of May 1, 1985 (Tr. a t 69), although Lehigh Portland has 

sta t e d i t d i d not receive t h i s l e t t e r u n t i l A p r i l 22, 1985 

.(Tr. at 69). Lee Cummings, President of Lehigh P o r t l a n d , 

t e s t i f i e d t h a t on A p r i l 23, 1985 he had contacted Cement 

Express and secured t h e i r agreement t o provide service f o r 

90 more days, u n t i l J u l y 25, 1985. (Tr. a t 71-72). The 
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very next day, A p r i l 24, 1985, MTS had contacted Lehigh Portland 

t o i n q u i r e about the p o s s i b i l i t y of p r o v i d i n g service t o 

Lehigh P o r t l a n d , (Tr. at 135-36) and Lee Cummings was apprised 

of t h i s f a c t . (Tr. a t 97). At the same time, on or about 

A p r i l 25, 1985, i t was Lee Cummings' testimony t h a t an agreement 

had been reached w i t h Bulk t o replace Cement Express (Tr. 

at 109), even though Bulk had n e i t h e r ICC nor PUC a u t h o r i t y 

of any type and even though Bulk had never transported any 

type of commodity at a l l , l e t alone any type of cement. (Tr. 

at 34). Subsequently, on A p r i l 29, 1985, MTS' President, 

Ronald Taylor, telephoned Lehigh Portland t o ask about p r o v i d i n g 

service t o Lehigh P o r t l a n d , but was t o l d by Lehigh Portland 

President, Lee Cummings, only t h a t an agreement had already 

been reached w i t h another c a r r i e r and t h a t Lehigh Portland 

was not i n t e r e s t e d i n MTS' services (Tr. at 138-39). Even 

though MTS had already been i n contact w i t h Lehigh Portland 

on A p r i l 24, 1985 and even though i t was Lee Cummings' testimony 

t h a t Lehigh Portland d i d not even l e a r n u n t i l A p r i l 30, 1985 

t h a t Cement Express a c t u a l l y d i d not in t e n d t o cease accepting 

shipments on May 1, 1985 (Tr. a t 74) Lee Cummings, i n c r e d i b l y , 

described MTS1 contacts concerning the t e r m i n a t i o n of Cement 

Express' service as "eleventh hour". (Tr. at 86). I n f a c t , 

Mr. Cummings l a t e r admitted t h a t the r e a l reason Lehigh Portland 

d i d not contact MTS t o provide service was simply because 

" I do not r e a l l y have a warm spot i n my heart f o r MTS . . 

(Tr. a t 98). 
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indeed, a t no time d i d Lehigh Portland contact MTS, 

even though MTS was located only 4 or 5 miles from Lehigh 

Portland's Manchester County p l a n t (Tr. at 98), even though 

MTS had the necessary equipment and was w i l l i n g and able 

to f u l f i l l Lehigh Portland's need (Tr. at 129-30, 140-41), 

and even though MTS already held both c o n t r a c t and common 

c a r r i e r ICC r i g h t s as w e l l as PUC common c a r r i e r r i g h t s t h a t 

would have enabled MTS t o serve Lehigh Portland (Tr. at 123-

26). Moreover, MTS was w e l l aware of the sp e c i a l handling 

needs of Lehigh Portland's white cement, (Tr. at 141) and 

was w i l l i n g and able t o employ t h e i r s k i l l and experience 

i n t r a n s p o r t i n g white cement j u s t as d i d w i t h other commodities 

which had t o be pr o t e c t e d from contamination such as f l o u r , 

r e s i n s , and much more c r i t i c a l substances (Tr. at 140). 

On or about May 3, 1985, Bulk, Inc. contacted the 

Public U t i l i t y Commission by telephone t o request emergency 

temporary a u t h o r i t y , which was granted by the Commission 

on t h a t date. Subsequently, on or about May 6, 1985, Bulk 

f i l e d i t s a p p l i c a t i o n s f o r temporary a u t h o r i t y and the a p p l i c a t i o n 

f o r permanent a u t h o r i t y which i s the subject of the present 

p r o t e s t : 

To t r a n s p o r t , as a c o n t r a c t c a r r i e r , cement, 
f o r Lehigh P o r t l a n d Cement Co., from i t s f a c i l i t i e s i n 
West Manchester Township, York County, t o p o i n t s i n 
Pennsylvania and v i c e versa. 
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Protests t o the a p p l i c a t i o n were f i l e d by C. L. Feather, 

I n c . , Schwerman Trucking Co. and Ma t e r i a l s Transport Service, 

I n c . , ("MTS"). On July 29, 1985, the Commission entered 

an order g r a n t i n g Bulk the temporary a u t h o r i t y i t had requested.^-

Meanwhile, the Protest of Schwerman Trucking Company had 

been withdrawn by l e t t e r dated J u l y 25, 1985 (Tr. a t 3 ) . 

Subsequently, on September 26, 1985, the Pr o t e s t of C. L. 

Feather, Inc. was withdrawn a f t e r a r e s t r i c t i v e amendment 

was adopted by Bulk i n t h e i r a p p l i c a t i o n f o r permanent a u t h o r i t y 

(Tr. a t 3-4). 

This matter came to. be heard on Thursday, September 

26, 1985, before A d m i n i s t r a t i v e Law Judge John Clements. 

Upon t e r m i n a t i o n of t h a t hearing, b r i e f s were requested and 

a b r i e f i n g schedule was agreed upon. This b r i e f i s submitted 

on behalf of P r o t e s t a n t , M a t e r i a l s Transport Service, and 

i n support of i t s p o s i t i o n t h a t the a p p l i c a t i o n of Bulk, 

I n c . , f o r permanent c o n t r a c t c a r r i e r a u t h o r i t y must, as a 

matter of law, be denied. 

. The Commission based i t s opinion t o grant TA i n p a r t upon 
a l l e g a t i o n s of Lehigh P o r t l a n d t h a t contacts w i t h c u r r e n t l y 
c e r t i f i c a t e d c a r r i e r s had proven unsuccessful i n o b t a i n i n g 
service. This a l l e g a t i o n however i s p l a i n l y i n e r r o r since 
Lehigh Portland d i d not contact Protestant MTS, only 4 miles 
away, who had equipment s u i t a b l e f o r Applicant's needs. 



I I . QUESTIONS PRESENTED 

(A) Whether M a t e r i a l s Transport Service i s Ready, W i l l i n g 

and Able t o Provide Adequate and S a t i s f a c t o r y Service W i t h i n 

the Scope of the Present A p p l i c a t i o n ? 

Answer: Yes. 

(B) I s the Grant of Contract C a r r i e r A u t h o r i t y t o App l i c a n t 

Bulk, I n c . , Contrary t o the Public I n t e r e s t ? 

Answer: Yes. 
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I I I . DISCUSSION 

I n i t i a l l y , i t should be noted t h a t i n considering 

an a p p l i c a t i o n f o r permanent c o n t r a c t c a r r i e r a u t h o r i t y where 

an already e x i s t i n g coinmon c a r r i e r i s ready, w i l l i n g and 

able t o provide the services needed by the supporting shipper, 

i t has been the long-standing p o l i c y of the l e g i s l a t u r e i n 

P e n n s y l v a n i a t o " r e c o g n i z e and p r e s e r v e t h e i n h e r e n t a d v a n t a g e s 

o f , and f o s t e r sound economic c o n d i t i o n s i n . . . and among 

[common] c a r r i e r s and forwarders i n the p u b l i c i n t e r e s t . " 

Formerly, 66 Pa. C.S.A. Section 2501, c u r r e n t l y , Purdon's 

Pocket Part — O f f i c i a l Comment - 1978 t o Section 2501. 

Thus the l e g i s l a t u r e has c l e a r l y recognized a preference 

f o r coinmon c a r r i e r s and provided t h a t the Commonwealth must 

regulate c o n t r a c t c a r r i e r s f o r the very reason t h a t they 

o f t e n challenge t h i s l e g i s l a t i v e mandate t o preserve the 

b e n e f i t s of common c a r r i e r s . 

I n f a c t , the very s t a t u t o r y s e c t i o n which sets 

f o r t h the standard f o r the issuance of con t r a c t a u t h o r i t y , 

recognizes, i n t e r a l i a , t h a t the g r a n t i n g of con t r a c t a u t h o r i t y 

i s dependent upon a f i n d i n g t h a t the service proposed by 

the permit w i l l be consistent w i t h the l e g i s l a t i v e p o l i c y 

declared i n Section 2501. 66 Pa. C.S.A. Section 2503(b). 

As a matter of law, t h e r e f o r e , a p p l i c a n t ' s permit t o provide 

by c o n t r a c t c a r r i a g e the same service t h a t MTS has i n d i c a t e d 
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i t has the necessary equipment and experience, and i s ready 

and w i l l i n g , t o provide, i s con t r a r y t o the expressed p u b l i c 

p o l i c y of t h i s Commonwealth. 

This l e g i s l a t i v e i n t e n t has long been recognized 

by the courts of Pennsylvania. As the Court i n Wiley v. 

Pennsylvania Public U t i l i t y Commission, 186 Pa.Super. 309, 

142 A.2d 763 (1958) f r a m e d t h e i s s u e : "The C o m i n i s s i o n i n 

disposing of an a p p l i c a t i o n f o r a c o n t r a c t c a r r i e r p e r m i t , 

must consider e x i s t i n g common c a r r i e r service a v a i l a b l e t o 

the shipper and, i f t h a t service i s found t o be " s a t i s f a c t o r y 

and adequate,' whether the i n t e r j e c t i o n of the c o n t r a c t c a r r i e r 

i n competition w i t h the s a t i s f a c t o r y and adequate common 

c a r r i e r service would be d e t r i m e n t a l to the p u b l i c i n t e r e s t 

. . ." 186 Pa.Super. at 318, 142 A.2d at 767 (emphasis i n 

o r i g i n a l ) . Moreover, the Wiley case i s by no means an anomaly, 

but r a t h e r i s recognized as s e t t i n g f o r t h the l e g a l standard 

i n t h i s Commonwealth f o r c o n t r a c t c a r r i e r a u t h o r i t y where 

common c a r r i e r a u t h o r i t y already e x i s t s . See, e.g.. B r i n k ' s , 

Inc. v. Pennsylvania Public U t i l i t y Commission, 56 Pa.CmwIth. 

371, 424 A.2d 1010 (1981) and Coastal Tank Lines, Inc. v. 

Pennsylvania Public U t i l i t y Coinmission, 189 Pa.Super. 53, 

149 A.2d 581 (1959). 

A. M a t e r i a l s Transport Service's E x i s t i n g Common C a r r i e r 
Rights Provide S a t i s f a c t o r y and Adequate Common C a r r i e r Service 

A p p l i c a n t , Bulk has made many reference during 

the hearing and throughout i t s quest t o o b t a i n PUC a u t h o r i t y 
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to the f a c t t h a t Lehigh Portland's white cement product 

requires s p e c i a l i z e d handling and Bulk seems to suggest i t 

i s the only c a r r i e r q u a l i f i e d t o carry t h i s white cement. 

However, i t i s d i f f i c u l t t o understand how, i n l i g h t of the 

f a c t s , any such perception could be e n t e r t a i n e d . 

I n f a c t , while the shipper, Lehigh P o r t l a n d , has 

supported B u l k ^ n i t s attempts t o o b t a i n P.U.C. A u t h o r i t y , 

Lehigh Portland has admitted t h a t i t d i d not even contact 

MTS t o i n q u i r e about MTS' w i l l i n g n e s s t o handle white cement 

only because Lehigh Portland "did not have a warm place i n 

[ i t s ] heart f o r MTS". (Tr. a t 98). Moreover, i t i s admitted 

t h a t Bulk was i n a c t i v e p r i o r t o hauling the f i r s t load of 

cement i n May of 19 85 f o r Lehigh Portland and had i n f a c t 

never hauled any cement at a l l before t h a t date (Tr. at 47). 

Bulk's general manager f u r t h e r t e s t i f i e d t h a t "as f a r as 

i t was an i n a c t i v e company, i t couldn't have any e x p e r t i s e 

i n anything f o r t h a t matter." (Tr. at 47). Therefore, the 

d e c i s i o n t o support Bulk, I n c . , was c l e a r l y not based on 

any r a t i o n a l f i n d i n g t h a t the e x i s t i n g common c a r r i e r r i g h t s 

were not s a t i s f a c t o r y . Rather, Bulk's a p p l i c a t i o n f o r 

c o n t r a c t c a r r i e r a u t h o r i t y r i g h t s was based simply on a 

de s i r e f o r a d i f f e r e n t c a r r i e r . As the court i n Wiley, 

s^upra. , s t a t e d : "Unquestionably the standard by which the 

Commission must act i n determining whether a c o n t r a c t c a r r i e r 

a p p l i c a n t should be granted a permit i s greater under the 



law than the mere determination of the d e s i r e of a p a r t i c u l a r 

shipper t o have the s e r v i c e . " 186 Pa.Super. at 317. 

I n any event, the record demonstrates t h a t MTS 

does have s a t i s f a c t o r y and adequate service f o r Lehigh 

Portland's white cement. F i r s t and foremost, MTS i s an experienced 

c a r r i e r . I t i s t r u e t h a t MTS has never c a r r i e d white cement 

in. b u l k , however, t h a t i s due to the f a c t t h a t t h e r e are 

only three white cement manufacturers i n the e n t i r e country. 

I t i s a commodity r a r e l y seen, i t i s not a commodity t h a t 

Bulk has been able t o prove MTS i s unable t o t r a n s p o r t . 

This i s a l i t t l e l i k e a baseballimanager w i t h Mickey 

Mantle, Ted Williams and Roberto Clemente on h i s bench, choosing 

t o p i n c h - h i t a r o o k i e because he wants t o see a t r i p l e and 

Mantle, Williams and Clemente only have s i n g l e s , doubles 

and homeruns between them. I t i s not the f a c t t h a t they 

are incapable of h i t t i n g t r i p l e s ( i n f a c t they are more capable) 

i t i s t h a t t r i p l e s occur less f r e q u e n t l y . 

MTS i s very experienced w i t h the t r a n s p o r t a t i o n 

of various m a t e r i a l s , such as resins and f l o u r , which r e q u i r e 

the same or even greater care t o prevent contamination as 

white cement. Mr. Ronald Taylor, President of MTS, s t a t e d : 

Q. Do you know what's required i n the i n d u s t r y 

t o provide t r a n s p o r t a t i o n services f o r white 

cement? 
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A. Yes, because we know what t o provide f o r f l o u r , 

f o r p l a s t i c p e l l e t s , f o r r e s i n s , and much 

more c r i t i c a l substances. 

Q. That i s t h a t they can't be contaminate? 

A. Yes. (Tr. at 140). 

Q. What would you have done t o get t h a t f l e e t 

ready f o r white cement i n bulk? 

A. B a s i c a l l y , put t i r e s on the t r a i l e r s , clean 

the whole i n s i d e , change the pads, drop the 

pipes, clean the valves, and then i t would 

be ready. (Tr. a t 141). 

Moreover, as the o f t - c i t e d o p inion of the court 

i n Wiley, supra., makes c l e a r ". . . i t i s fundamental t h a t 

the Commission consider the e x i s t i n g common c a r r i e r service 

a v a i l a b l e t o the shipper who desires the services of a 

con t r a c t c a r r i e r . . . " 186 Pa.Super. at 318 (emphasis 

added). The standard the Court has adopted does not 

consider common c a r r i e r services u t i l i z e d by the shipper, 

but only service a v a i l a b l e . Thus the f a c t t h a t MTS has i n 

f a c t not been u t i l i z e d by Lehigh Portland i n the past f o r 

white cement t r a n s p o r t i s of no moment. The c r u c i a l question 

i s o f MTS' a v a i l a b i l i t y f o r service. 

Furthermore, Lehiglr Portland asserted t h a t not 

only d i d a c a r r i e r need s p e c i a l i z e d knowledge i n handling 
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white cement, but due to the p o s s i b i l i t y of contamination 

from s w i t c h i n g tank t r u c k s from white cement t o other commodities 

such as' grey cement and back again, as w e l l as the d i f f i c u l t y 

i n c l e a n i n g , the tank t r u c k s used t o se r v i c e Lehigh P o r t l a n d 

needed t o be dedicated t o Lehigh Portland's exclusive use. 

{Tr, a t 63). Again, however, i t i s c l e a r t h a t MTS has had 

a v a i l a b l e since the Spring of 1985 at l e a s t t w e n t y - f i v e t r a i l e r s 

which have been i d l e . (Tr. a t 129-30). MTS would have l i t t l e 

d i f f i c u l t y segregating a p o r t i o n of i t s bulk f l e e t f o r use 

i n the c a r r i a g e of white cement. 

I t must be kept i n mind t h a t Bulk seeks t o t r a n s p o r t 

white cement i n bu l k and bags. While MTS contends t h a t i t 

i s able t o t r a n s p o r t white cement i n bulk even Bulk admits 

t h a t the very same f l a t - b e d equipment can be u t i l i z e d t o 

t r a n s p o r t white or grey cement. (Tr. at 16-18; 50-51). 

MTS has s t a t e d t h a t i t i s and was at the time the 

ETA and TA were sought ready, w i l l i n g and able t o provide 

service t o Lehigh P o r t l a n d . That f a c t has not been r e b u t t e d . 

The record i s c l e a r , t h a t MTS under i t s e x i s t i n g common c a r r i e r 

a u t h o r i t y i s able to provide adequate and s a t i s f a c t o r y t r a n s p o r t a t i o n 

of white cement from Lehigh Portland's West Manchester Township 

p l a n t and, i n l i g h t of the Commonwealth l e g i s l a t u r e ' s expressed 

preference f o r common c a r r i e r , the a p p l i c a t i o n of B.ulk, I n c . , 

f o r permanent a u t h o r i t y as a c o n t r a c t c a r r i e r must be denied. 
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B. The I n t e r j e c t i o n of Bulk, Inc. as a Contract C a r r i e r 
i n Competition w i t h the S a t i s f a c t o r y and Adequate Coimtion 
C a r r i e r Service of MTS Would Be Detrimental t o the Public 
I n t e r e s t . 

Not only would the grant of permanent c o n t r a c t a u t h o r i t y 

t o Bulk f l y i n the face of already e x i s t i n g adequate and 

s a t i s f a c t o r y common c a r r i e r a u t h o r i t y , but i t would be contrary 

t o the p u b l i c i n t e r e s t , and t h e r e f o r e Bulk's a p p l i c a t i o n 

should be denied. Bulk's a p p l i c a t i o n f o r permanent c o n t r a c t 

a u t h o r i t y i s contrary t o the p u b l i c i n t e r e s t i n several d i s t i n c t 

ways each of which must be d e a l t w i t h i n t u r n . 

1. The Granting t o Bulk, I n c . , of Permanent Contract 

A u t h o r i t y W i l l Lead Only t o "Harmful Competition" and W i l l 

Be Contrary t o the Public I n t e r e s t . 

I n considering an a p p l i c a t i o n f o r c o n t r a c t c a r r i e r 

a u t h o r i t y where common c a r r i e r a u t h o r i t y already e x i s t s , 

c o n t r a c t c a r r i e r s are regulated i n large p a r t t o prevent 

harmful competition t o common c a r r i e r s . Brink's I n c . , supra, 

A. 2d a t 1013. I n Brink's the court defined "harmful competition" 

as "competition w i t h a common c a r r i e r where there i s i n s u f f i c i e n t 

need f o r a d d i t i o n a l service t o warrant a grant of a u t h o r i t y 

t o another common c a r r i e r or a c o n t r a c t c a r r i e r " , A.2d at 

1012, and found t h a t the p o t e n t i a l of harmful competition 

i s a c l e a r basis upon which t o deny a permit a p p l i c a t i o n . 

I n t h i s case, the evidence of record has demonstrated 

j u s t such a lack of need f o r a d d i t i o n a l a u t h o r i t y . F i r s t , 

w h i l e only twenty years ago the Lehigh Valley had 14 cement 
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m i l l s , today there are less than h a l f t h a t number (Tr. at 

127, 131), which r e f l e c t s a general tr e n d i n the decrease 

of cement production (Tr. a t 127). At the same time, as 

Mr. Konald Taylor t e s t i f i e d at the hearing, there has been 

an increase i n the number of c a r r i e r s i n the cement i n d u s t r y 

(Tr. at 128). As a r e s u l t , w h i l e i n 1970 MTS had no p a r t 

of i t s f l e e t i d l e (Tr. at 128), at the present time at l e a s t 

25 t r a i l e r s capable of t r a n s p o r t i n g cement and cement products 

are completely i d l e (Tr. at 130). Furthermore, even though 

MTS has s u c c e s s f u l l y secured ICC and PUC a u t h o r i t y f o r other 

commodities t o compensate f o r t h i s downturn i n the cement 

i n d u s t r y (Tr. at 132-33), MTS has had to reduce i t s number 

of d r i v e r s from 200-240 to the present l e v e l of 160-170 and 

the number of mechanics from 45 t o 25. I n f a c t , the number 

of c u r r e n t loads j u s t f o r the f i r s t s i x months of 1985 was 

down, by 20,000 over the same pe r i o d i n 1984 (Tr. at 130-

31). To grant c o n t r a c t c a r r i e r a u t h o r i t y when MTS has the 

equipment t o meet t h i s s p e c i a l i z e d need of Lehigh Portland 

(Tr. a t 133), when MTS has d r i v e r s (who are c u r r e n t l y l a i d 

o f f ) who would be able- t o operate t h i s equipment, when MTS 

has the experience t o handle Lehigh Portland's white cement 

(Tr. a t 140) and when the market f o r cement hauling has 
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2 

decreased w h i l e the number of shippers has increased {Tr. 

at 133) would lead t o the very type of "harmful c o m p e t i t i o n " 

t h a t the Brink's c o u r t was c o n s i d e r i n g , and c l e a r l y be against 

•the p u b l i c i n t e r e s t . 

2. Contract C a r r i e r A u t h o r i t y f o r Bulk, Inc. Would 

Also Not Be i n the P u b l i c I n t e r e s t Since.Such A u t h o r i t y Would 

Require Further Reduction i n Special Services Provided t o 

Shippers by MTS. 

MTS over the years has provided s p e c i a l services 

t o cement shippers such as p r o v i d i n g loaders and pumpers 

f o r cement m i l l s , as w e l l as i n t e r p l a n t t r a n s p o r t a t i o n t o 

"haul and pump o f f pneumatically raw m a t e r i a l . " (Tr. a t 

142-43). Moreover, MTS would provide "off-hours loading 

by jockeys and shuttlemen" (Tr. at 142) and move d i n g e r 

and c o a l between p l a n t s f o r customers (Tr. at 143). However, 

due t o the decrease i n the cement i n d u s t r y over the past 
2 
While Lee Cummings, President of Lehigh P o r t l a n d Cement 

Co., t e s t i f i e d on r e d i r e c t examination at the Hearing on 
the permanent c o n t r a c t c a r r i e r a p p l i c a t i o n t h a t the cement 
i n d u s t r y was having a "banner year", Cummings went on to 
t e s t i f y t h a t t h i s was because of imports of cement from Indiana 
to North Carolina or Alabama" (Tr. at 171) (emphasis added). 
That other areas of the country may be producing l a r g e amounts 
of cement may be t r u e , but here we are concerned w i t h a u t h o r i t y 
to t r a n s p o r t cement i n Pennsylvania, and on t h i s p o i n t Mr. 
Cummings admitted on re-cross t h a t he knew t h a t M a r t i n M a r i e t t a 
closed a p l a n t i n Northampton, U n i v e r s a l A t l a s closed a p l a n t 
i n Northampton, Coplay Cement had closed a p l a n t and N a t i o n a l 
Cement Company had closed a p l a n t (Tr. at 172-73). Mr. Cummings 
added t h a t " I t ' s a fundamental economic problem; nothing 
else." (Tr. at 173) . 
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twenty years, these services have been reduced, and such 

services provided i n the p u b l i c i n t e r e s t and i n the i n t e r e s t 

of the cement i n d u s t r y w i l l have t o be f u r t h e r reduced or 

eli m i n a t e d w i t h the i n t r o d u c t i o n of c o n t r a c t a u t h o r i t y i n 

an area already adequately able t o be served by e x i s t i n g 

common c a r r i e r a u t h o r i t y . The testimony of Ronald Taylor, 

President of MTS: 

BY MR. BUBBA: 

Q. Does MTS provide s p e c i a l i z e d serviee t o the 

public? 

A. Yes. 

Q. Are they c u r r e n t l y decreasing those services? 

A. Yes. 

Q. And w i l l t h a t t r e n d continue i f you are not 

given the o p p o r t u n i t y t o t r a n s p o r t out of Lehigh 

Portland? 

A. That continues t o be happening and has continued 

to happen along w i t h what has been going on 

i n the i n d u s t r y , and i n t h i s case, I would 

say. 

(Tr. a t 146). 

3. Permanent Contract A u t h o r i t y f o r Bulk, Inc. 

Would Be Contrary t o the Public I n t e r e s t of Promoting E x i s t i n g 

Common C a r r i e r Service. 
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As p r e v i o u s l y pointed out, the longstanding p u b l i c 

p o l i c y of t h i s Commonwealth has been i n favor of and recognized 

the i nherent advantages of common c a r r i e r s . 66 Pa. C.S.A. 

Section 2501. I n f a c t , the a p p l i c a n t f o r c o n t r a c t a u t h o r i t y 

w i t h the PUC c a r r i e s the burden of showing t h a t the issuance 

of the permit would be i n the p u b l i c i n t e r e s t . Wiley v. 

Pennsylvania Public U t i l i t i e s Commission, supra, 186 Pa.Super, 

at 322. I n the i n s t a n t case, a p p l i c a n t Bulk d i d not and 

indeed could not respond t o the f a c t u a l record e s t a b l i s h e d 

by MTS at the Hearing t h a t MTS has s u f f e r e d losses from the 

decrease i n cement t r a n s p o r t a t i o n , and t h a t , as a r e s u l t , 

t w e n t y - f i v e t r a i l e r s capable of hauling white cement are 

i d l e , a t l e a s t twenty d r i v e r s are c u r r e n t l y l a i d o f f , the 

number of d r i v e r s employed by MTS has decreased from a high 

of 240 t o the present l e v e l of approximately 165, the number 

of mechanics employed by MTS has decreased from 45 t o 25, 

and the number of cement loads f o r the f i r s t s i x months of 

1985 i s down 20,000 from the number of loads d u r i n g the same 

pe r i o d i n 1984. Furthermore, the loss of a d d i t i o n a l o p p o r t u n i t i e s 

f o r hauling cement — and the f a c t i s t h a t MTS i s capable 

and w i l l i n g t o haul white cement w i t h equipment dedicated 

t o Lehigh Portland's use — can only f u r t h e r c o n t r i b u t e t o 

the r e d u c t i o n i n the c u r r e n t l y e x i s t i n g common c a r r i e r a u t h o r i t y . 

The record testimony of Ronald Taylor, President 

of MTS, was as f o l l o w s : 
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BY MR. BUBBA: 

Q. What would be the e f f e c t on your business 

s i t u a t i o n i f you were able t o provide service 

t o Lehigh Portland? 

A. Well, obviously i t would probably increase 

our revenue and make us a l i t t l e h e a l t h i e r . 

Q. Are you co n s t a n t l y seeking a d d i t i o n a l cement 

customers? 

A. Yes, we are. 

Q. Are you co n s t a n t l y seeking a d d i t i o n a l work 

from your customers? 

A. Yes, we are. 

Q. I f you are not able t o get the a d d i t i o n a l 

work or get the a d d i t i o n a l customers, what 

impact does t h a t have on your business? 

A. I t lessens our revenue and a b i l i t y t o work 

e f f e c t i v e l y . We have t o make cutbacks. 

(Tr. a t 141-42.) 

As a r e s u l t , the "inherent advantages" of common 

c a r r i e r a u t h o r i t y w i l l be f u r t h e r undermined contrary t o 

the p o l i c y set f o r t h by the Pennsylvania l e g i s l a t u r e , and 

Appl i c a n t has not c a r r i e d i t s burden of demonstrating anything 

t o the contrary. 
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IV. CONCLUSION 

For a l l the foregoing reasons, the a p p l i c a t i o n of 

Bulk, I n c . , f o r permanent c o n t r a c t c a r r i e r a u t h o r i t y t o t r a n s p o r t 

cement f o r Lehigh Portland Cement Company from i t s f a c i l i t i e s 

located i n the Township .of West Manchester, York County, 

t o p o i n t s i n Pennsylvania and v i c e versa, must, as a matter 

of law, be denied. 

R e s p e c t f u l l y submitted, 

BUTZ, HUDDERS, TALLMAN, 
STEVENS & JOHNSON 

By: 
Bubba 

f o r Protestant 
.als Transport Service, Inc 

740 Hamilton M a l l 
Allentown, PA 18101 
(215) 439-1451 
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Before the 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 

DOCKET NO. A-00106205 

BULK, INC. >• 

REPLY BRIEF OF APPLICANT 

I . STATEMENT OF THE CASE 

By t h i s a p p l i c a t i o n , as amended, Bulk, Inc. (Bulk or 

app l i c a n t ) seeks a u t h o r i t y to operate as a co n t r a c t c a r r i e r by 

motor v e h i c l e , t r a n s p o r t i n g : 

Cement, for Lehigh Portland Cement Company, from 
i t s f a c i l i t i e s located i n the township of West 
Manchester, York County, to poin t s i n Pennsylvania, 
and vice versa. 

Subject to the f o l l o w i n g c o n d i t i o n : 

That no r i g h t , power or p r i v i l e g e i s granted t o 
tr a n s p o r t cement i n bulk and/or by the use of 
sp e c i a l equipment, to or from the f a c i l i t i e s of 
New Enterprise Stone & Lime Co. , except f o r the 
t r a n s p o r t a t i o n of white cement to the f a c i l i t i e s 
of New Enterprise Stone & Lime Co. i n the borough 
of New Holland, Lancaster County. 

A hearing was held i n t h i s case i n P i t t s b u r g h , PA on 

September 26, 1985 before A d m i n i s t r a t i v e Law Judge John K. 

Clements. 



The only p r o t e s t a n t t h a t presented testimony i n op p o s i t i o n 

to the a p p l i c a t i o n was Mater i a l s Transport Service, Inc. (MTS 

or p r o t e s t a n t ) . 

The Commission granted emergency temporary a u t h o r i t y to 

the a p p l i c a n t by Order entered May 3, 198 5 to provide the f o l ­

lowing s e r v i c e : 

To t r a n s p o r t , as a con t r a c t c a r r i e r , cement, f o r 
Lehigh Portland Cement Company, from i t s f a c i l i t y 
i n West Manchester Township, York County, t o p o i n t s 
i n Pennsylvania, and vice versa. 

By Tentative Decision entered July 29, 1985, the Commis­

sion granted regular temporary a u t h o r i t y to ap p l i c a n t to pro­

vide the same service as i t had author ized a p p l i c a n t t o provide 

under the above grant of emergency temporary a u t h o r i t y . Excep­

t i o n s were f i l e d to t h i s Tentative Decision by MTS. By Order 

entered October 8, 1985, the Commission denied the Exceptions 

f i l e d by MTS to t h i s Tentative Decision. 

Main B r i e f s have been f i l e d by the a p p l i c a n t and by the 

p r o t e s t a n t . 

This Reply B r i e f i s f i l e d on behalf of the appl i c a n t t o 

respond to c e r t a i n l e g a l arguments and f a c t u a l averments raised 

i n the pr o t e s t a n t ' s Main B r i e f . 
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I I . APPLICANT IS FIT, WILLING AND ABLE 
PROPERLY TO PERFORM THE SERVICE OF A CONTRACT 

CARRIER BY MOTOR VEHICLE 

The g r a n t i n g of contract c a r r i e r a u t h o r i t y i s governed by 

66 Pa. C.S.A. §2503(b), which provides, i n t e r a l i a : 

A permit s h a l l be issued by the Commission to any 
q u a l i f i e d a p p l i c a n t t h e r e f o r a u t h o r i z i n g i n whole 
or i n p a r t the service covered by the a p p l i c a t i o n , 
i f i t appears from the a p p l i c a t i o n , or from any 
hearing held thereon, t h a t the appl i c a n t i s f i t , 
w i l l i n g and able p r o p e r l y to perform the service of 
a co n t r a c t c a r r i e r by motor v e h i c l e , and to conform 
to the pro v i s i o n s of t h i s chapter and the l a w f u l 
orders or re g u l a t i o n s of the Commission th e r e ­
under .... 

Not s u r p r i s i n g l y , p r o t e s t a n t i n i t s Main B r i e f has not 

attempted to rais e the issue of f i t n e s s . There i s no question 

but t h a t a p p l i c a n t meets the f i t n e s s requirements set f o r t h i n 

66 Pa. C.S.A. §2503(b). This issue i s discussed i n more d e t a i l 

i n a p p l i c a n t ' s Main B r i e f at pages 29 and 30. 
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