
I I I . APPROVAL OF THE APPLICATION WILL BE 
CONSISTENT WITH THE PUBLIC INTEREST AND THE 
POLICY DECLARED IN SECTION 2501 OF THE ACT 

The g r a n t i n g of co n t r a c t c a r r i e r a u t h o r i t y i s governed by 

66 Pa. C.S.A. §2503(b), which provides, i n t e r a l i a : 

A permit s h a l l be issued by the Commission to any 
q u a l i f i e d a p p l i c a n t t h e r e f o r a u t h o r i z i n g i n whole 
or i n part the service covered by the a p p l i c a t i o n , 
i f i t appears from the a p p l i c a t i o n , or from any 
hearing held thereon...that the proposed service t o 
the extent authorized by the permit w i l l be consis­
t e n t w i t h the p u b l i c i n t e r e s t and the p o l i c y de­
cla r e d i n section 2501 ( r e l a t i n g to d e c l a r a t i o n of 
p o l i c y and d e f i n i t i o n s ) ; otherwise such a p p l i c a t i o n 
s h a l l be denied. 

Protestant MTS has raised several matters which must be 

separately addressed i n connection w i t h t h i s issue. 

A. EXISTING COMMON CARRIER SERVICE IS NOT "SATISFACTORY 

AND ADEQUATE". 

In Coastal Tank Lines, Inc. v. Pennsylvania Public U t i l i t y 

Commission, 189 Pa. Super. 53, 57, 149 A. 2d 581, 583 (1959), 

the Superior Court s t a t e d : 

The commission i n disposing of an a p p l i c a t i o n f o r 
a c o n t r a c t c a r r i e r permit must consider e x i s t i n g 
common c a r r i e r service a p p l i c a b l e t o the shipper 
and, i f t h a t service i s found t o be " s a t i s f a c t o r y 
and adequate", whether "the i n t e r j e c t i o n of the 
co n t r a c t c a r r i e r i n competition w i t h the s a t i s f a c ­
t o r y and adequate common c a r r i e r service would be 
det r i m e n t a l t o the p u b l i c i n t e r e s t . . . . " Wiley v. 
Pennsylvania Public U t i l i t y Commission, 186 Pa. 
Super. 309, 318, 142 A.2d 763, 767 (1958) 

The p r o t e s t a n t f i r s t asks the Commission t o f i n d t h a t i t s 

service i s " s a t i s f a c t o r y and adequate". There i s no l e g i t i m a t e 

f a c t u a l basis on which t o make such a f i n d i n g . In f a c t , the 
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p r o t e s t a n t has admittedly never transported a s i n g l e shipment 

of "white cement" i n a tank v e h i c l e . A l l of the supporting 

shipper's shipments i n t h i s case i n tank vehicles involves 

"white cement", which cannot under any circumstances be contam­

inated through the use of equipment which i s also used to t r a n s ­

p o r t other commodities, i n c l u d i n g gray cement. The p r o t e s t a n t 

asks the Commission to assume t h a t i t can provide " s a t i s f a c t o r y 

and adequate" service i n connection w i t h the t r a n s p o r t a t i o n of 

"white cement", when i n f a c t i t has never transported "white 

cement" before. The pr o t e s t a n t asks the Commission t o make 

t h i s assumption because the p r o t e s t a n t has transported other 

commodities which the p r o t e s t a n t contends requires s p e c i a l i z e d 

s e r v i c e . The Commission should r e j e c t the pro t e s t a n t ' s argu­

ment t h a t i t "would be able" to provide " s a t i s f a c t o r y and ade­

quate" service t o the supporting shipper i f i t were only given 

the chance, p a r t i c u l a r l y where, as here, the p r o t e s t a n t never 

made any e f f o r t to secure the supporting shipper's business. 

The f a c t of the matter i s t h a t the p r o t e s t a n t has come up w i t h 

one excuse a f t e r the other f o r f a i l i n g to ever s o l i c i t the 

supporting shipper's business and has now come forward a f t e r 

the supporting shipper had made t e n t a t i v e arrangements w i t h 

another c a r r i e r , i . e . the a p p l i c a n t , and said t h a t i t would 

l i k e to provide service t o the supporting shipper. One must 

surely question the pr o t e s t a n t ' s present motives when i t has 

u t t e r l y f a i l e d to ever s o l i c i t e i t h e r the i n t e r s t a t e or i n t r a ­

s t a t e business of the supporting shipper at t h i s f a c i l i t y which 
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i s only four or f i v e miles from the p r o t e s t a n t ' s f a c i l i t i e s . 

The "excuses" o f f e r e d by the p r o t e s t a n t , i . e . t h a t (1) - i t had 

entered i n t o a "gentleman's agreement" wi t h Cement Express not 

to s o l i c i t the i n t r a s t a t e business and (2) i t d i d not f e e l t h a t 

i t would be able to secure the i n t e r s t a t e business since t h a t 

business was being handled by another company, should be r e ­

j e c t e d by the Commission as unacceptable excuses. 

The p r o t e s t a n t attempts to e x p l a i n away i t s f a i l u r e t o 

ever t r a n s p o r t "white cement" at page 9 of i t s Main B r i e f , 

s t a t i n g : 

I t i s t r u e t h a t MTS has never c a r r i e d white cement 
i n bulk, however, t h a t i t due t o the f a c t t h a t 
there are only three white cement manufacturers i n 
the e n t i r e country. I t i s a commodity r a r e l y seen, 
i t i s not a commodity t h a t Bulk has been able to 
prove MTS i s unable to t r a n s p o r t . 

The p r o t e s t a n t seems to be saying t h a t i t has not had the 

" o p p o r t u n i t y " to handle "white cement", which has i n f a c t r e ­

s u l t e d because of the p r o t e s t a n t ' s u t t e r f a i l u r e t o t r y to s o l i ­

c i t the supporting shipper's business. Apparently, the protes­

t a n t wants o p p o r t u n i t y to f i n d i t rather than i t f i n d i n g oppor­

t u n i t y . 

The p r o t e s t a n t s t a t e s at page 10 of i t s Main B r i e f as f o l ­

lows : 

Thus the f a c t t h a t MTS has i n f a c t not been u t i l ­
ized by Lehigh Portland i n the past f o r white 
cement t r a n s p o r t i s of no moment. The c r u c i a l 
question i s of MTS' a v a i l a b i l i t y f o r service. 

I f the Commission were to accept the argument advanced by MTS, 

c o n t r a c t c a r r i e r a p p l i c a t i o n s would never be granted i f there 
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was common c a r r i e r service a v a i l a b l e . The Commission has r e ­

je c t e d t h i s argument previ o u s l y and has, i n f a c t , r e j e c t e d the 

argument t h a t a common c a r r i e r who i s a v a i l a b l e and who i s pro­

v i d i n g a s a t i s f a c t o r y service t o the supporting shipper must be 

protected. For example, i n A p p l i c a t i o n of Holt Hauling & Ware­

housing System, Inc., 45 P.U.C. 563 (1971), the Commission 

s p e c i f i c a l l y determined t h a t the p r o t e s t a n t , Pennsylvania Truck 

Lines, was rendering s a t i s f a c t o r y t r a n s p o r t a t i o n service to the 

supporting shipper under i t s common c a r r i e r r i g h t s and the Com­

mission , despite t h i s f a c t , granted the c o n t r a c t c a r r i e r a p p l i ­

c a t i o n . Therefore, the Commission has not only r e j e c t e d the 

argument t h a t " a v a i l a b i l i t y " by a common c a r r i e r i s s u f f i c i e n t 

t o defeat a c o n t r a c t c a r r i e r a p p l i c a t i o n but also t h a t " a v a i l a ­

b i l i t y and p r o v i d i n g a s a t i s f a c t o r y service t o the supporting 

shipper" may not be s u f f i c i e n t t o defeat a c o n t r a c t c a r r i e r 

a p p l i c a t i o n . Of course, i n t h i s case, the p r o t e s t a n t made no 

e f f o r t whatsoever to t r y to secure the business of the support­

ing shipper u n t i l the supporting shipper had already committed 

to the a p p l i c a n t . 

During A p r i l , 1985, the supporting shipper had discussions 

w i t h nine (9) d i f f e r e n t motor c a r r i e r s , i n c l u d i n g Schwerman, 

Nubulk (a d i v i s i o n of Chemical Leaman) and Fleet Transport, 

concerning the p o s s i b i l i t y of replacing the service of Cement 

Express. The only company t h a t was able t o meet the emergency 

needs of the supporting shipper was the a p p l i c a n t . 
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There i s no basis whatsoever t o conclude t h a t the e x i s t i n g 

common c a r r i e r service a v a i l a b l e to appl i c a n t i s " s a t i s f a c t o r y 

and adequate". 

B. THE INTERJECTION OF THE APPLICANTS SERVICE WILL NOT BE 

DETRIMENTAL TO THE PUBLIC INTEREST. 

As noted above, the Superior Court i n Coastal Tank Lines, 

Inc. v. Pennsylvania Public U t i l i t y Commission, supra, c i t i n g 

Wiley v. Pennsylvania Public U t i l i t y Commission, supra, stated 

t h a t i f _ the Commission determined t h a t e x i s t i n g common c a r r i e r 

service was " s a t i s f a c t o r y and adequate", then the Commission 

must consider•whether the i n t e r j e c t i o n of the co n t r a c t c a r r i e r 

i n competition w i t h the " s a t i s f a c t o r y and adequate" common car­

r i e r service would be d e t r i m e n t a l t o the p u b l i c i n t e r e s t . 

Applicant strenuously contends t h a t e x i s t i n g common c a r r i e r 

service i s not " s a t i s f a c t o r y and adequate". However, assuming 

arguendo t h a t such service i s " s a t i s f a c t o r y and adequate", t h i s 

a p p l i c a t i o n must be granted since the i n t e r j e c t i o n of the a p p l i -

cant's service i n competition w i t h e x i s t i n g common c a r r i e r ser­

vice would not be d e t r i m e n t a l t o the p u b l i c i n t e r e s t . In f a c t , 

on the c o n t r a r y , the gr a n t i n g of t h i s a p p l i c a t i o n w i l l be i n 

the p u b l i c i n t e r e s t / j u s t as the gr a n t i n g of emergency temporary 

a u t h o r i t y and temporary a u t h o r i t y was i n the p u b l i c i n t e r e s t . 

The Commission s p e c i f i c a l l y found t h a t the gr a n t i n g of both of 

these a p p l i c a t i o n s was i n the p u b l i c i n t e r e s t . 

In g r a n t i n g emergency temporary a u t h o r i t y , the Commission 

stated: 



The emergency s i t u a t i o n a r i s e s through a d i s ­
continuance of service of Cement Express, Inc., 
which c u r r e n t l y holds c o n t r a c t c a r r i e r a u t h o r i t y 
to render service to West Manchester Township 
f a c i l i t y of Lehigh Portland Cement. Lehigh Port­
land Cement has attempted to obtain service from 
e x i s t i n g c a r r i e r s but they are unable t o provide 
equipment on such short n o t i c e . With the discon­
tinuance of service of Cement Express and the 
i n a b i l i t y of e x i s t i n g c a r r i e r s to provide equip­
ment, Lehigh Portland's West Manchester f a c i l i t y 
i s l e f t without any t r a n s p o r t a t i o n s e r v i c e . 

We f i n d t h a t an emergency s i t u a t i o n e x i s t s and 
tha t approval of the ETA i s i n the p u b l i c i n t e r ­
est ... (emphasis added) 

The Commission subsequently made a s i m i l a r determination 

t h a t the gr a n t i n g of long-term temporary author i t y was also i n 

the public interest. By Tentative Decision entered July 29, 

1985, the Commission s t a t e d : 

The a p p l i c a t i o n f o r temporary a u t h o r i t y i s sup­
ported by Lehigh Portland Cement Company (Lehigh), 
which sets f o r t h i n i t s l e t t e r of support {also 
submitted i n support of the a p p l i c a t i o n f o r emer­
gency temporary a u t h o r i t y ) t h a t i t s house c a r r i e r , 
Cement Express, Inc., had terminated service on one 
day's n o t i c e , e f f e c t i v e May 1, 1985. Lehigh stated 
t h a t i t had attempted to acquire service from a 
number of c u r r e n t l y c e r t i f i c a t e d c a r r i e r s , but was 
unsuccessful. By our order adopted May 3, 1985, we 
found t h a t the a p p l i c a n t had demonstrated t h a t an 
emergency s i t u a t i o n e x i s t e d and t h a t a g rant of 
emergency temporary a u t h o r i t y was i n the pu b l i c 
i n t e r e s t . The a p p l i c a n t . Bulk, Inc., now seeks a-
grant of temporary a u t h o r i t y t h a t would authorize 
i t to render service pending d i s p o s i t i o n pf i t s 
permanent a u t h o r i t y a p p l i c a t i o n . 

Although there have been p r o t e s t s f i l e d t o the 
gr a n t i n g of temporary a u t h o r i t y to the a p p l i c a n t , 
we believe t h a t the record demonstrates t h a t a grant 
of temporary a u t h o r i t y i s i n the p u b l i c i n t e r e s t . 
None of the pr o t e s t a n t s have been pr o v i d i n g any 
t r a n s p o r t a t i o n f o r Lehigh Portland Cement Company, 
from the f a c i l i t y involved, t h e r e f o r e , approval of 
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the i n s t a n t a p p l i c a t i o n w i l l not r e s u l t i n any 
d i v e r s i o n of t r a f f i c from the p r o t e s t a n t s . (emphasis 
added) 

The p r o t e s t a n t erroneously argues i n i t s Main B r i e f t h a t 

the g r a n t i n g of t h i s a p p l i c a t i o n w i l l be d e t r i m e n t a l to the 

"public i n t e r e s t " . 

The p r o t e s t a n t argues at page 14 of i t s Main B r i e f t h a t 

the g r a n t i n g of t h i s a p p l i c a t i o n would be d e t r i m e n t a l to the 

"public i n t e r e s t " since i t would f u r t h e r reduce the "special 

services" provided by p r o t e s t a n t to cement shippers. This 

argument i s l u d i c r o u s . The p r o t e s t a n t has never enjoyed the 

business of the supporting shipper, i n large p a r t because i t 

has never desired to enjoy the business, and t h e r e f o r e there i s 

no business f o r the p r o t e s t a n t to lose i f t h i s a p p l i c a t i o n i s 

granted. I f the p r o t e s t a n t i s unable to provide "special ser­

v i c e s " to the .shipping p u b l i c , i t i s caused by p r o t e s t a n t ' s own 

f a i l u r e s and cannot be a t t r i b u t e d i n any manner to t h i s case. 

The p r o t e s t a n t argues at page 16 of i t s Main B r i e f t h a t i t 

has s u f f i c i e n t i d l e equipment to provide the service required 

by the supporting shipper. The evidence submitted by the pro­

t e s t a n t i n t h i s regard was only a bare statement by Mr. Taylor 

t h a t the p r o t e s t a n t had 25 pieces of equipment s i t t i n g i d l e 

every day t h i s year. I t i s r e s p e c t f u l l y submitted t h a t there 

i s a strong l i k e l i h o o d t h a t t h i s statement i s f a l s e . Protestant 

had the o p p o r t u n i t y to support the statement w i t h i t s v e h i c l e 

u t i l i z a t i o n r e p o r t s which i t maintains and i t f a i l e d t o do so. 

Furthermore, i t would be h o r r i b l e business judgment to have 25 
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pieces of equipment s i t t i n g i d l e every day f o r almost a year. 

I f these pieces of equipment have, i n f a c t , been s i t t i n g i d l e 

f o r such a long period of time, why have they not been sold? 

The Only conclusions t h a t can be drawn are e i t h e r t h a t the pro­

t e s t a n t does not have the i d l e equipment t h a t i t states or t h a t 

the p r o t e s t a n t w i l l soon be i n bankruptcy as a r e s u l t of i t s 

questionable business judgment. 

The g r a n t i n g of t h i s a p p l i c a t i o n w i l l i n f a c t be i n the 

"public i n t e r e s t " and w i l l c l e a r l y not be detr imental t o the 

"public i n t e r e s t " . A more complete discussion of t h i s issue i s 

set f o r t h i n the app l i c a n t ' s iMain B r i e f a t pages 24 through 28 

and w i l l not be repeated herein. 

C. THE GRANTING QF THIS APPLICATION WILL NOT RESULT IN 

"HARMFUL COMPETITION" TO PROTESTANT. 

The p r o t e s t a n t argues at pages 12 and 13 of i t s Main B r i e f 

t h a t "harmful competition" w i l l r e s u l t t o i t , which w i l l be 

cont r a r y t o the pu b l i c i n t e r e s t , since i t has already had a 

reduction i n business. 

In Br inks, Inc. v. Pennsylvania Public U t i l i t y Commission, 

56 Pa. Cmwlth. 371, 424 A.2d 1010 (1981), the Commonwealth Court 

s t a t e d : 

C l e a r l y , the General Assembly intended to provide 
fo r the r e g u l a t i o n of c o n t r a c t c a r r i e r s only to 
the extent t h a t such r e g u l a t i o n i s necessary to 
pr o t e c t common c a r r i e r s from harmful competition 
by contract c a r r i e r s . (emphasis added) 
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The Commonwealth Court i n Brinks, Inc. v. Pennsylvania 

Public U t i l i t y Commission, supra, defined "harmful competition" 

as competition which r e s u l t e d t o a common c a r r i e r where there 

was no l e g i t i m a t e need f o r the a d d i t i o n a l s e r v i c e . The simple 

answer to p r o t e s t a n t ' s argument i n connection w i t h t h i s issue 

i s t h a t , as discussed more f u l l y above, there i s c l e a r l y a 

l e g i t i m a t e need f o r the service requested by t h i s a p p l i c a t i o n . 

In f a c t , the Commission i n i t s Tentative Decision approving 

temporary a u t h o r i t y i n t h i s case s p e c i f i c a l l y found t h a t the 

gr a n t i n g of the temporary author i t y a p p l i c a t i o n " w i l l meet an 

immediate need". This need ex i s t e d at the time t h a t emergency 

temporary a u t h o r i t y was granted and has continued to e x i s t up 

to the present time. No other c a r r i e r s , i n c l u d i n g the protes­

t a n t , have established t h a t they could meet t h i s need, a f a c t 

obviously recognized by the Commission i n g r a n t i n g emergency 

temporary a u t h o r i t y and then temporary a u t h o r i t y . 

I t i s r e s p e c t f u l l y submitted by the ap p l i c a n t t h a t the 

pr o t e s t a n t ' s stated decline i n business i s the r e s u l t of pro­

t e s t a n t ' s own p r i o r business p r a c t i c e s , i n c l u d i n g i t s business 

p r a c t i c e s i n v o l v i n g the supporting shipper. I n c r e d i b l y , the 

p r o t e s t a n t never saw f i t t o s o l i c i t e i t h e r the i n t e r s t a t e or 

i n t r a s t a t e business of the supporting shipper u n t i l a f t e r the 

supporting shipper had experienced an emergency s i t u a t i o n and 

had entered i n t o a t e n t a t i v e agreement w i t h the a p p l i c a n t to 

resolve t h i s s i t u a t i o n . As discussed more f u l l y above, the 

"excuses" o f f e r e d by the p r o t e s t a n t f o r i t s f a i l u r e 
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to ever attempt t o secure the business of the supporting ship­

per, one of the country's l a r g e s t cement producers, are absurd. 

I t i s no small wonder t h a t the p r o t e s t a n t has seen i t s business 

decline where, as here, i t has shown l i t t l e i n t e r e s t i n attempt­

ing to secure a d d i t i o n a l business over the years. 

In any event, the Commission has granted c o n t r a c t c a r r i e r 

a p p l i c a t i o n s even where the pr o t e s t a n t i s p r o v i d i n g s a t i s f a c t o r y 

service t o the supporting shipper and where the p r o t e s t a n t would 

s u f f e r loss of revenues i f the c o n t r a c t c a r r i e r a p p l i c a t i o n 

were granted. A p p l i c a t i o n of Holt Hauling & Warehousing System, 

Inc. , supra. The Commission i n the Holt case, supra, r e l i e d 

upon the f a c t t h a t the pr o t e s t a n t had other s u b s t a n t i a l common 

c a r r i e r r i g h t s from the Commission, s t a t i n g : 

I t would appear, t h e r e f o r e , t h a t while loss of the 
PLCB con t r a c t may a f f e c t i t s operations somewhat, 
Pennsylvania Truck Lines 1 operations remain sub­
s t a n t i a l . (page 57 5) 

The s i t u a t i o n i n the present case i s even more favorable to the 

applic a n t ' s p o s i t i o n than was the s i t u a t i o n i n the Holt case. 

Here, the pr o t e s t a n t has never provided any t r a n s p o r t a t i o n 

whatsoever t o the suppor t i n g shipper and there i s th e r e f o r e no 

p o t e n t i a l loss of revenues. In a d d i t i o n , the pr o t e s t a n t here 

has very broad common c a r r i e r r i g h t s , both ICC and PUC, which 

i t can u t i l i z e t o secure other business. Obviously, judging 

from the record i n t h i s case, the p r o t e s t a n t does not undertake 

very s u b s t a n t i a l e f f o r t s t o secure new business. 
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In disposing of the "harmful competition" argument raised 

by the p r o t e s t a n t i n the Holt case, supra, the Commission f u r -

ther stated at page 573 t h a t "...no c e r t i f i c a t e d c a r r i e r has 

the r i g h t t o be guaranteed absolute freedom from competition." 

( c i t a t i o n s omitted) 

In a d d i t i o n , as noted above, there i s no basis i n the 

record f o r concluding t h a t the p r o t e s t a n t could, i n any event, 

meet the h i g h l y s p e c i a l i z e d needs of the supporting shipper. 

The granting of t h i s a p p l i c a t i o n w i l l not r e s u l t i n "harm­

f u l c ompetition" t o the p r o t e s t a n t or to other common c a r r i e r s . 
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IV. CONCLUSION 

The evidence i n t h i s proceeding has shown t h a t a p p l i c a n t 

i s f i t , w i l l i n g and able properly t o perform the service of a 

con t r a c t c a r r i e r by. motor v e h i c l e and that the gr a n t i n g of t h i s 

a p p l i c a t i o n w i l l be con s i s t e n t w i t h the pu b l i c i n t e r e s t and the 

p o l i c y declared i n Section 2501 of the Act. The a p p l i c a t i o n 

should be granted i n i t s e n t i r e t y . 
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WILLIAM A;̂ GRAY 
Attorney f o r Bt/LK, INC. , 

Applicant 
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I . STATEMENT OF THE CASE 

Bulk, Inc. ("Bulk" or " A p p l i c a n t " ) , a Nebraska c o r p o r a t i o n 

(Tr. a t 5)/ has placed before the Public U t i l i t y Cominission 

("PUC" or the "Commission") i t s a p p l i c a t i o n f o r permanent 

a u t h o r i t y as a co n t r a c t c a r r i e r f o r Lehigh Portland Cement 

Company's ("Lehigh Portland") West Manchester Township, York 

County p l a n t . Bulk c u r r e n t l y holds n e i t h e r ICC r i g h t s nor 

PUC r i g h t s except f o r the Temporary A u t h o r i t y ("TA") and 

Emergency Temporary A u t h o r i t y ("ETA") r i g h t s granted i n t h i s 

case. (Tr. a t 34). The general manager of Bulk, Inc. i s 

Jerome Mulroy, who p r e v i o u s l y had served as President of Cement 

Express, Inc. ("Cement Express") (Tr. a t 37), and, i n f a c t , 

the equipment used by Bulk t o serve the Lehigh Portland p l a n t 

had been i n p a r t leased, and l a t e r purchased, from Cement 

Express. (Tr. a t 33). This a p p l i c a t i o n f o r permanent a u t h o r i t y 

stems from the t e r m i n a t i o n of service by Lehigh Portland's 

house c a r r i e r . Cement Express. 

On or about May 3, 1985, Bulk, Inc. contacted the 

Public U t i l i t y Commission by telephone t o request emergency 

temporary a u t h o r i t y , which was granted by the Commission on 

t h a t date. Subsequently, on or about May 6, 1985, Bulk f i l e d 

i t s a p p l i c a t i o n s f o r temporary a u t h o r i t y and the a p p l i c a t i o n 

f o r permanent a u t h o r i t y which i s the subject of the present 

p r o t e s t : 



To t r a n s p o r t , as a c o n t r a c t c a r r i e r , cement, 
f o r Lehigh Portland Cement Co., from i t s f a c i l i t i e s i n 
West Manchester Township, York County, t o p o i n t s i n Pennsylvania 
and v i c e versa. 

Protests to the application were filed by C. L. Feather, Inc., 

Schwerman Trucking Co. and Materials Transport Service, Inc., 

("MTS"). On July 29, 1985, the Commission entered an order 

granting Bulk the temporary authority it had requested.1 Meanwhile, 

the Protest of Schwerman Trucking Company had been withdrawn 

by letter dated July 25, 1985 (Tr. at 3). Subsequently, on 

September 26, 1985, the Protest of C. L. Feather, Inc. was 

withdrawn after a restrictive amendment was adopted by Bulk 

in their application for permanent authority (Tr. at 3-4). 

This matter came to be heard on Thursday, September 

26, 1985, before A d m i n i s t r a t i v e Law Judge uohn Clements. Upon 

t e r m i n a t i o n of t h a t hearing, b r i e f s were requested and a b r i e f i n g 

schedule was agreed upon. Main b r i e f s have been submitted 

by both p a r t i e s . This r e p l y b r i e f i s now submitted on behalf, 

of P r o t e s t a n t , M a t e r i a l s Transport Service, and i n support 

of i t s p o s i t i o n t h a t the a p p l i c a t i o n of Bulk, I n c . , f o r permanent 

c o n t r a c t c a r r i e r a u t h o r i t y must, as a matter of law, be denied. 

The Commission based i t s opinion t o grant TA i n p a r t upon 
a l l e g a t i o n s of Lehigh Portland t h a t contacts w i t h c u r r e n t l y 
c e r t i f i c a t e d c a r r i e r s had proven unsuccessful i n o b t a i n i n g 
s e r v i c e . This a l l e g a t i o n however i s p l a i n l y i n e r r o r since 
Lehigh Portland d i d not contact P r o t e s t a n t MTS, only 4 miles 
away, who had equipment s u i t a b l e f o r Applicant's needs. 
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I I . QUESTIONS PRESENTED 

(A) WHETHER APPLICANT BULK, INC., HAS FAILED TO EITHER 

RECOGNIZE OR FULFILL THE STANDARD OF PROOF NECESSARY FOR THE 

GRANT OF PERMANENT CONTRACT CARRIER AUTHORITY WHERE COMMON 

CARRIER AUTHORITY ALREADY EXISTS? 

Answer: Yes. 

(B) WHETHER APPLICANT BULK, INC. HAS FAILED TO ACCURATELY 

APPLY THE EVIDENCE OF RECORD IN ITS CONTENTION FOR PERMANENT 

CONTRACT CARRIER AUTHORITY? 

Answer; Yes. 
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I l l . DISCUSSION 

A. APPLICANT BULK, INC., HAS FAILED TO EITHER RECOGNIZE 

OR FULFILL THE STANDARD OF PROOF NECESSARY FOR THE GRANT OF 

PERMANENT CONTRACT CARRIER AUTHORITY WHERE COMMON CARRIER 

AUTHORITY ALREADY EXISTS. 

While A p p l i c a n t makes the r a t h e r b a l d a s s e r t i o n 

t h a t the burden of proof f o r a co n t r a c t c a r r i e r a u t h o r i t y 

a p p l i c a t i o n i s somehow less than f o r a coinmon c a r r i e r a u t h o r i t y 

a p p l i c a t i o n , A p p l i c a n t c i t e s a b s o l u t e l y no Pennsylvania a u t h o r i t y 

to support such a claim. That A p p l i c a n t c i t e s no Pennsylvania 

a u t h o r i t y f o r such a claim i s not s u r p r i s i n g since t h a t i s 

i n f a c t not the law i n Pennsylvania. Rather, the Wiley case 

has set f o r t h the standard of review f o r a p p l i c a t i o n s f o r 

c o n t r a c t c a r r i e r a u t h o r i t y -- a standard which, as Wiley makes 

c l e a r , i s a c t u a l l y more d i f f i c u l t t o s a t i s f y than common c a r r i e r 

a u t h o r i t y a p p l i c a t i o n s . A p p l i c a n t does not even c i t e Wiley, 

or f o r t h a t matter any case i n v o l v i n g a con t r a c t c a r r i e r 

a p p l i c a t i o n where common c a r r i e r a u t h o r i t y already e x i s t s , 

apparently i n an attempt to avoid the f a c t t h a t the law i n 

Pennsylvania places such a higher burden on co n t r a c t c a r r i e r 

a u t h o r i t y a p p l i c a n t s than common c a r r i e r a u t h o r i t y a p p l i c a n t s . 

A p plicant goes on to take selected exerpts from 

several cases i n an attempt t o demonstrate a so-called more 

l i b e r a l view i n v o l v i n g a purported r e - e v a l u a t i o n of the 
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standards f o r g r a n t i n g a u t h o r i t y i n Pennsylvania. However, 

i n attempting t o do so, Applicant again makes reference s o l e l y 

t o cases i n v o l v i n g common c a r r i e r a u t h o r i t y a p p l i c a t i o n s . 

None of the c i t e d cases i n v o l v e the a p p l i c a t i o n f o r c o n t r a c t 

c a r r i e r a u t h o r i t y where common c a r r i e r a u t h o r i t y already 

e x i s t s . I n f a c t , the advantages of competition between 

common c a r r i e r s has long been recognized. See, e.g.. Modern 

Transfer Co., Inc. v. Pa. P.U.C., 139 Pa.Super. 197 (1939). 

However, the same concerns have never been applied i n favor 

of c o n t r a c t c a r r i e r s and against e x i s t i n g common c a r r i e r s . 

This i s because the l e g i s l a t u r e has e x p l i c i t l y recognized 

the advantages of common c a r r i e r s and stated a preference 

f o r such coinmon c a r r i e r s over c o n t r a c t c a r r i e r s i n 66 Pa.C.S.A. 

Section 2501. Applicant's attempted t r a n s f e r or the law between 

common c a r r i e r s t o s i t u a t i o n s such as the one at hand- of a 

con t r a c t c a r r i e r attempting t o secure a u t h o r i t y already covered 

by e x i s t i n g common c a r r i e r a u t h o r i t y i s wit h o u t precedence 

(which i s why i t i s , again, not s u p r i s i n g t h a t Applicant's 

B r i e f does not contain a s i n g l e case i n v o l v i n g the standard 

f o r entry of co n t r a c t c a r r i e r a u t h o r i t y when there i s e x i s t i n g 

common c a r r i e r a u t h o r i t y ) and without m e r i t . 

I n f a c t , even i n Motor F r e i g h t Express, another 

case c i t e d by Applicant i n v o l v i n g only coinmon c a r r i e r s , the 

Court concluded t h a t i t would not have granted approval of 

the a p p l i c a t i o n f o r common c a r r i e r r i g h t s " i f a p p l i c a n t were 
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simply a new company seeking a u t h o r i t y t o carry t r a f f i c between 

E r i e County and southeastern Pennsylvania." 54 P.U.C. a t 

53. Rather, the Court granted the a p p l i c a t i o n due t o the 

f a c t t h a t the a p p l i c a n t already had established a u t h o r i t y 

t o t r a n s p o r t commodities and had applied only f o r a d d i t i o n a l 

a u t h o r i t y . Thus the supposedly more " l i b e r a l " view pu r p o r t e d l y 

a p p l i e d t o competition between common c a r r i e r s has i t s e l f 

been l i m i t e d w i t h regard t o new a p p l i c a n t s , such as Bulk, 

Inc. 

When the A p p l i c a n t does f i n a l l y address one p a r t 

of the Wiley t e s t which c o n t r o l s the i n s t a n t a p p l i c a t i o n , 

Applicant claims i t would be i n the p u b l i c i n t e r e s t to grant 

i t c o n t r a c t a u t h o r i t y . However, App l i c a n t merely r e c i t e s 

i n support t h i s claim the events of l a t e A p r i l and e a r l y May, 

1985, which supposedly created the need f o r ETA and TA. We 

are no longer presented w i t h any issue of supposed emergency 

co n d i t i o n s t h e r e f o r e these al l e g e d f a c t s are of no m e r i t a t 

a l l t o the present a c t i o n . What Applicant f a i l s t o a l l e g e 

are s u b s t a n t i a l f a c t s which now at the permanent a u t h o r i t y 

a p p l i c a t i o n stage would a f f e c t the p u b l i c i n t e r e s t . Instead, 

A p p l i c a n t sets f o r t h only a "laundry l i s t " ( B r i e f a t pp. 26-

27) of p o i n t s which r e a l l y have no r e l a t i o n at a l l t o the 

p u b l i c i n t e r e s t . Instead, they are simply a r e c i t a l of the 

reasons why Bulk, Inc. would l i k e t o serve Lehigh P o r t l a n d 

and what some of the d i f f i c u l t i e s would be i f a t r a n s p o r t e r 
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were to serve Lehigh P o r t l a n d which d i d not have the experience 

or equipment necessary t o do so. 

For example. Bulk states t h a t "the shipper has never 

used a common c a r r i e r f o r i t s tank movements from i t s York 

County f a c i l i t y t o p o i n t s i n Pennsylvania." ( B r i e f a t 27). 

Bulk does not e x p l a i n why i t would not be i n the p u b l i c 

i n t e r e s t f o r a coiranon c a r r i e r l i k e MTS -which has the 

experience, equipment and a b i l i t y t o t r a n s p o r t Lehigh 

Portland's cement to do so now. A l l one can imagine i s why 

i t would not be i n Bulk's i n t e r e s t . 

Bulk also states t h a t "the shipper d i d not lose 

a s i n g l e order as a r e s u l t of the t r a n s i t i o n of service from 

Cement Express t o the a p p l i c a n t . " ( B r i e f a t 27). While t h i s 

may have been r e l e v a n t t o the grant of TA or ETA, there i s 

n e i t h e r a showing nor any suggestion t h a t MTS would cause 

loss of shipments. 

Bulk then asserts t h a t Lehigh Portland r e q u i r e s 

equipment dedicated t o i t s use and t h a t the equipment must 

not contaminate i n any way Lehigh Portland's white cement. 

MTS has already s t a t e d as w e l l as demonstrated i t s a b i l i t y 

and w i l l i n g n e s s t o u t i l i z e one i d l e d p o r t i o n of i t s f l e e t 

t o ensure t h a t no contamination takes place. Again, Bulk 

f a i l s t o i n d i c a t e how these f a c t o r s a f f e c t the p u b l i c i n t e r e s t , 

r a t h e r than s o l e l y Bulk's i n t e r e s t . 
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F i n a l l y , what s i g n i f i c a n c e e x i s t s i n the f a c t t h a t 

MTS has never s o l i c i t e d Lehigh Portland's business before 

i s beyond comprehension. Bulk, Inc- again does not provide 

any a n a l y s i s of why i t involves the p u b l i c i n t e r e s t or how 

i t a f f e c t s the p u b l i c i n t e r e s t i n any way. Rather, Applicant 

simply supplies another conclusory p o i n t i n the laundry l i s t 

of reasons why Bulk would l i k e t o serve Lehigh Portland. 

The Applicant never addresses the tr u e p u b l i c 

p o l i c y concerns of 66 Pa.i C.S.A. Section 2501 which are c i t e d 

as a requirement f o r the g r a n t i n g of co n t r a c t c a r r i e r a u t h o r i t y 

i n 66 Pa. C.S.A. Section 2503(b). The Applicant also f a i l s 

t o address the f i r s t p a r t of the Wiley Court's standard which 

concerns the s a t i s f a c t o r y and adequate service of coinmon 

c a r r i e r s a p p l i c a b l e t o the shipper. I t i s s i g n i f i c a n t t o 

note t h a t the uncontested record testimony i s t h a t MTS has 

the a b i l i t y and experience t o ca r r y cement, and the a b i l i t y 

and experience t o t r a n s p o r t s p e c i a l commodities l i k e white 

cement i n p a r t i c u l a r . These are the c r u c i a l concerns. .That 

i s , the Wiley standard does not re q u i r e an e x i s t i n g common 

c a r r i e r t o have a c t u a l l y t r ansported white cement.'in p a r t i c u l a r , 

but only demonstrate t h a t the common c a r r i e r service already 

a v a i l a b l e i s s a t i s f a c t o r y and adequate. For example, the 

Court i n Coastal Tank Lines v. Pa. P.U.C, 189 Pa.Super. 53, 

149 A.2d 581 (1959), recognized t h a t the Commission "must 

consider e x i s t i n g common c a r r i e r service a v a i l a b l e t o the 



shipper" (189 Pa.Super. at 57, emphasis added), not service 

a c t u a l l y provided t o the p a r t i c u l a r shipper involved i n the 

a p p l i c a t i o n a t hand. Once the service i s found t o be a v a i l a b l e , 

then the Commission must consider the s a t i s f a c t o r y and adequate 

nature of the a v a i l a b l e t r a n s p o r t e r 1 s service. Again, MTS 

has placed unrefuted evidence on the record of i t s a b i l i t y , 

experience and w i l l i n g n e s s t o serve Lehigh Portland's needs. 

Applicant's f i n a l a s s e r t i o n i n support of i t s 

permanent c o n t r a c t c a r r i e r a u t h o r i t y a p p l i c a t i o n i s t h a t i t 

i s " f i t , w i l l i n g and able to provide the proposed service." 

( B r i e f at 29). I n i t i a l l y , i t i s worthy of note t h a t again 

Applicant's claims center around the events of l a t e A p r i l 

and e a r l y May, 1985, which supposedly warranted the g r a n t i n g 

of ETA and. TA. A p p l i c a n t f a i l s again, s i g n i f i c a n t l y , t o 

r e l a t e i t s argument to the pending a p p l i c a t i o n f o r permanent 

a u t h o r i t y . I n any event, the obvious and well-known f a c t 

remains t h a t Bulk, I n c . , had not c a r r i e d a s i n g l e shipment 

of any commodity whatsoever nor had any c a r r i e r r i g h t s 

whatsoever p r i o r to the g r a n t i n g of ETA and TA i n t h i s very 

case. Furthermore, A p p l i c a n t began operations w i t h o u t any 

funds of i t s own and w i t h o u t ownership of any equipment a t 

a l l . Rather, i t s operating funds consisted of a loan from 

i t s parent company and i t s equipment was leased from Leasco, 

Inc. 
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B. APPLICANT BULK, INC. HAS FAILED TO ACCURATELY 

APPLY THE EVIDENCE OF RECORD IN ITS CONTENTION FOR PERMANENT 

CONTRACT CARRIER AUTHORITY. 

I n i t i a l l y , i t should be noted t h a t the A p p l i c a n t , 

both by i m p l i c a t i o n and statement, (See B r i e f of A p p l i c a n t , 

pp. 5, 9 and 27) has contended t h a t MTS would a l t e r n a t e i t s 

trucks between white and gray cement se r v i c e . I n f a c t , MTS 

c l e a r l y s t a t e d t h a t i t would s p e c i f i c a l l y clean out i t s trucks 

e x a c t l y i n accordance w i t h the method described by the General 

Manager of Bulk, I n c . , Jerome Mulroy, and then u t i l i z e those 

same tru c k s s o l e l y i n the t r a n s p o r t a t i o n of white cement (Tr. 

at 140-41). Thus, f o l l o w i n g the procedures o u t l i n e d by Bulk, 

Inc.'s own General Manager f o r preparing tank t r u c k s f o r white 

cement s e r v i c e , u t i l i z i n g i t s own extensive experience i n 

t r a n s p o r t i n g a v a r i e t y of substances r e q u i r i n g p r o t e c t i o n 

from contamination, and d e d i c a t i n g the tru c k s necessary f o r 

Lehigh Portland's white cement s e r v i c e , MTS renders Applicant's 

repeated claims o f concern w i t h contamination specious a t 

best. A f t e r hearing the evidence can one honestly decide 

t h a t MTS could not provide the requested service? 

Moreover, there i s no i n d i c a t i o n on the record t h a t 

the tank t r a i l e r s Bulk, I n c . i s using t o t r a n s p o r t white 

cement under t h e i r c u r r e n t temporary a u t h o r i t y had p r e v i o u s l y 

been used only f o r white cement. Bulk d i d not own the tanks 

from the date they were manufactured forward and i t i s e n t i r e l y 
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possible t h a t a t some time the same cleaning technique was 

necessary t o purge the veh i c l e s u t i l i z e d by Bulk. Only now 

t h a t MTS i s e n t i r e l y capable and w i l l i n g t o perform t h a t same 

technique has Bulk, I n c . , suddenly proclaimed the same t o 

be of such great d i f f i c u l t y . Obviously, such claims represents 

Bulk, Inc.'s grasping f o r straws i n l i g h t of the r e a l i t y t h a t 

a company l i k e MTS, which has the experience and a b i l i t y t o 

handle a l l kinds of substances while p r o t e c t i n g against 

contamination could e f f e c t i v e l y provide such service w i t h 

i t s e x i s t i n g common c a r r i e r r i g h t s . 

Second, Applicant takes s p e c i a l note ( B r i e f a t p. 

9) of the f a c t t h a t MTS has not transported white cement i n 

p a r t i c u l a r p r i o r t o t h i s date by quoting from the testimony 

of Lee Cummings, t h a t "we cannot use anybody t h a t says they're 

ready t o provide service when they have not been i n the business 

before." (Tr. a t 66). Any value t h i s q u o t a t i o n may have 

had as a basis f o r r e j e c t i n g MTS as a c a r r i e r i s t o t a l l y 

negated by the f a c t t h a t Lehigh P o r t l a n d a t the very same 

time chose Bulk, I n c . , a newly created c o r p o r a t i o n , which 

d i d not have experience t r a n s p o r t i n g anything p r i o r t o i t s 

a p p l i c a t i o n f o r ETA. Bulk was not i n the white cement 

t r a n s p o r t a t i o n business or the business of t r a n s p o r t i n g any 

commodity e i t h e r i n or outside of Pennsylvania. I t held 

n e i t h e r ICC or PUC r i g h t s of any k i n d . By c o n t r a s t , MTS held 



both ICC conunon and c o n t r a c t c a r r i e r r i g h t s as w e l l as PUC 

common c a r r i e r r i g h t s which would allow i t carry white cement 

f o r Lehigh Portland. MTS i s the l a r g e s t c a r r i e r of cement 

i n the Lehigh V a l l e y w i t h extensive experience i n t r a n s p o r t i n g 

cement and cement products. Nevertheless, because of the 

harsh economic r e a l i t y of the de c l i n e of the cement i n d u s t r y 

i n Pennsylvania, MTS has secured a u t h o r i t y and transported 

other commodities. However, the depressed c o n d i t i o n of the 

cement i n d u s t r y has r e s u l t e d i n the lay o f f of MTS employees 

and i d l e d MTS equipment w i t h f u r t h e r l a y o f f s and i d l e d equipment 

the l i k e l y r e s u l t of the admission of y e t another c a r r i e r 

i n an already over-burdened area. 

T h i r d , Applicant's B r i e f sets out (pp. 10-14) the 

sequence of events as r e l a t e d by Lee Cummings, President of 

Lehigh P o r t l a n d , concerning the s e l e c t i o n of Bulk, I n c . , t o 

serve as Lehigh Portland's c a r r i e r even though i t held n e i t h e r 

PUC nor ICC r i g h t s (Tr. at 34) of any ki n d and even though 

i t had never hauled commodities of any k i n d , l e t alone the 

so-c a l l e d s p e c i a l i z e d commodity of white cement. A p p l i c a n t 

i n i t i a l l y s tates t h a t Lehigh Portland d i d not l e a r n of Cement 

Express' t e r m i n a t i o n of service u n t i l A p r i l 22 and t h a t upon 

l e a r n i n g of t h i s , Lehigh Portland was "shocked and dismayed." 

( B r i e f a t 10.) Apparently, however, whatever shock and dismay 

Lehigh Portland experienced was not severe enough to cause 
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Lehigh P o r t l a n d t o t a l k t o MTS about s u b s t i t u t e service when 

MTS c a l l e d Lehigh Portland t o i n q u i r e about such service both 

on A p r i l 24 and A p r i l 29. (Tr. a t 135-36, 138-39). Indeed, 

even when contacted on A p r i l 24, supposedly at Lehigh Portland's 

gre a t e s t time of shock, Lehigh P o r t l a n d d i d not pursue MTS' 

contacts and never i n q u i r e d at a l l about the a v a i l a b i l i t y 

of MTS f o r service at Lehigh Portland's f a c i l i t y . Rather, 

Lehigh Portland simply chose not to deal w i t h MTS s o l e l y 

because i t " p r e f e r r e d " Bulk, Inc. 

F i n a l l y , w h i l e the Applicant devotes s u b s t a n t i a l 

a t t e n t i o n i n i t s B r i e f ( B r i e f a t 12-15) to the events surrounding 

the grant of Emergency Temporary A u t h o r i t y and Temporary 

A u t h o r i t y 1 the present a p p l i c a t i o n concerns permanent 

c o n t r a c t c a r r i e r c e r t i f i c a t i o n and as such the p a r t i c u l a r 

events r e s u l t i n g i n ETA and TA are i r r e l e v a n t . I f indeed 

an emergency ever e x i s t e d , such emergency i s no longer present 

and has no bearing on the permanent a u t h o r i t y a p p l i c a t i o n . 

Furthermore, w h i l e the A p p l i c a n t c o r r e c t l y p o i n t s out t h a t 

the Commission denied MTS' exceptions t o the g r a n t i n g of TA 

t o Bulk, I n c . , the A p p l i c a n t f a i l s t o p o i n t out t h a t t h i s 

r u l i n g was based on a f i n d i n g t h a t at t h a t time none of the 

Again, MTS notes t h a t the Commission based i t s o p i n i o n to 
grant TA i n p a r t upon a l l e g a t i o n s of Lehigh Portland t h a t 
contacts w i t h c u r r e n t l y c e r t i f i c a t e d c a r r i e r s had proven unsuccessful 
i n o b t a i n i n g service. This a l l e g a t i o n i s however p l a i n l y 
i n e r r o r since Lehigh P o r t l a n d d i d not contact P r o t e s t a n t 
MTS, only 4 miles away, who had experience and equipment suitable 
f o r Lehigh Portland's needs. 
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p r o t e s t a n t s had i n d i c a t e d an a b i l i t y t o provide the tank 

tru c k s necessary t o haul Lehigh Portland's white cement. 

Since t h a t f a c t has now been placed on the record f o r MTS, 

i t no longer serves as a basis f o r g r a n t i n g a u t h o r i t y t o Bulk, 

Inc. 

IV. CONCLUSION 

Applicant's B r i e f has f a i l e d t o i d e n t i f y or apply 

the standards of law i n Pennsylvania governing the grant of 

permanent c o n t r a c t c a r r i e r a u t h o r i t y when permanent common 

c a r r i e r a u t h o r i t y already e x i s t s . Furthermore, A p p l i c a n t 

has f a i l e d t o su b s t a n t i a t e e i t h e r i t s claim t h a t the "burden" 

i s less i n c o n t r a c t c a r r i e r a p p l i c a t i o n s than common'carrier 

a p p l i c a t i o n s or t h a t somehow p u b l i c p o l i c y would favor the 

gr a n t i n g t o Bulk, Inc. of the a u t h o r i t y requested. F i n a l l y , 

Applicant has misapplied cases de a l i n g s o l e l y w i t h competing 

common c a r r i e r s and f a i l e d t o su b s t a n t i a t e claims w i t h the 

evidence of record. Therefore, the a p p l i c a t i o n f o r permanent 

co n t r a c t c a r r i e r a u t h o r i t y should be denied i n i t s e n t i r e t y . 
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