BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Theodore Presutti					:
							:
	v.						:		C-2012-2315341
							:
Duquesne Light Company				:



INITIAL DECISION


Before
Tiffany A. Hunt
Special Agent


INTRODUCTION

		
This decision denies the customer’s request for a lower payment arrangement.  The customer is not entitled to a second or subsequent payment arrangement, nor is he entitled to an extension of the payment arrangement previously established by the Commission.

HISTORY OF THE PROCEEDING


On July 16, 2012, Theodore Presutti (Mr. Presutti or Complainant) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Duquesne Light Company (Duquesne Light or Respondent) which alleged the following: (1) his home was the subject of a foreclosure action, (2) he received a ten (10) day termination notice from Duquesne Light and (3) he needed to lower his payment agreement to $400.00 per month.  Complaint ¶ 4B.  As relief, Mr. Presutti requested a lower payment agreement.

On August 9, 2012, Duquesne Light filed an Answer (Answer) to the Complaint.  In its Answer, Duquesne Light provided that the Complainant failed to adhere to a Commission-issued payment agreement at consolidated docket numbers F-2010-2174509 and C-2010-2177251.  Duquesne Light also put forth that the Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS) at Case No. 2975756, which was dismissed.  A copy of the printout evidencing the BCS decision was attached to the Answer as Respondent’s Exhibit 1.

A Telephone Hearing Notice dated August 17, 2012, advised the parties that an initial telephonic hearing was scheduled for Monday, September 24, 2012, at 10:00 a.m.  The case was assigned to me, pursuant to 52 Pa. Code § 56.174.

		A Prehearing Order dated August 17, 2012, advised the parties of the date and time of the scheduled hearing, and informed them of the procedures applicable to this proceeding which included the submission of documents prior to the hearing.

		In accordance with the provisions of the Prehearing Order, both the Complainant and the Respondent submitted three (3) proposed exhibits for possible use at the hearing.

The initial telephonic hearing convened as scheduled on Monday, September 24, 2012, at 10:00 a.m.[footnoteRef:1]  Mr. Presutti appeared pro se, testified on his own behalf and sponsored three (3) exhibits.  Complainant’s Exhibit 1, Earnings Statements, was admitted into the record.  Complainant’s Exhibit 2, Notice of Intention to Foreclose Mortgage, and Complainant’s Exhibit 3, Notice of Public Tax Sale, are not relevant to the instant proceeding and are not admitted into the record.  Jennifer L. Allison, Esq., counsel for Respondent, presented the testimony of one (1) witness, Ms. Brown, a Consumer Regulatory Specialist for Respondent, who sponsored three (3) exhibits.  Respondent’s Exhibits 1-3 were admitted into the record. [1:  	A tape recording of the hearing was made, no court reporter being present.] 


The record closed on September 24, 2012.



FINDINGS OF FACT

1. The Complainant is Theodore Presutti, who receives electric utility service from the Respondent at 409 Forest Hill Road, Industry, PA (Service Address).

2. The Respondent is Duquesne Light Company.

3. On February 10, 2009, the Respondent provided the Complainant with a payment agreement requiring him to pay his budget bill plus $20.00 per month.  The Complainant did not keep this payment agreement.  Respondent’s Exhibit 2.

4. On May 4, 2010 and May 17, 2010, Mr. Presutti filed formal complaints with the Commission against Duquesne Light which alleged that he had been overcharged for electric utility service.  In her Initial Decision on the consolidated formal complaints, Administrative Law Judge Mary D. Long denied the allegations of overcharging, but granted Mr. Presutti a payment arrangement with a repayment term of two (2) years.  By Opinion and Order entered March 29, 2012, the Commission denied Mr. Presutti’s Exceptions to the Initial Decision.  Theodore Presutti v. Duquesne Light Company, F-2010-2174509, C-2010-2177251 (Opinion and Order entered March 29, 2012).  Respondent’s Exhibit 3.

5. Beginning in May 2012, Mr. Presutti was required to pay his budget bill plus $349.00 per month (1/24th of his arrearage), as ordered by the Commission at docket numbers F-2010-2174509 and C-2010-2177251.  The Complainant did not keep this payment agreement.  Respondent’s Exhibit 3.

6. On May 31, 2012, Mr. Presutti filed an informal complaint with the Commission.  On July 2, 2012, BCS dismissed the informal complaint at Case No. 2975756.  BCS directed Mr. Presutti to follow the payment agreement issued at docket numbers F-2010-2174509 and C-2010-2177251, as he had not experienced a change in income.

7. On July 16, 2012, Mr. Presutti filed a formal Complaint with the Commission which alleged the following: (1) his home was the subject of a foreclosure action; (2) he received a ten (10) day termination notice from Duquesne Light and (3) he needed to lower his payment agreement to $400.00 per month.  Complaint ¶ 4B.  As relief, Mr. Presutti requested a lower payment agreement.

8. On August 9, 2012, Duquesne Light filed an Answer to the Complaint.

9. The Complainant lives at the Service Address with his twenty (20) year old daughter.

10. The Complainant works full time as a casino dealer (approximately 72-74 hours bi-weekly).  He earns $4.28 per hour plus a share of the pooled tips.  For the two (2) week period ending August 18, 2012, the Complainant’s gross pay was $1,388.02.  For the two (2) week period ending September 1, 2012, the Complainant’s gross pay was $1,367.26.  Complainant’s Exhibit 1.

11. The Complainant’s daughter is a college student.  She works part time and earns $250.00 bi-weekly.

12. The Complainant’s annual household income is approximately $42,318.64.[footnoteRef:2] [2: ($1,388.02 + $1,367.26=$2,755.28; $2,755.28/2=$1,377.64; $1,377.64x26=$35,818.64; $250.00x26=$6,500.00; $35,818.64+$6,500.00=$42,318.64)] 


13. From February 2010 to the date of the hearing, the Complainant made nine (9) payments on his account.  The Complainant did not make payments in April, June, July or August 2010.  The Complainant did not make any payments from October 2010 through May 2011.  The Complainant did not make any payments from July 2011 through April 2012.  The Complainant did not make a payment in August 2012.  Respondent’s Exhibit 1.

14. As of the date of the hearing, the Complainant’s electric service had not been terminated and he still received electric service from the Respondent.

15. As of the date of the hearing, the Complainant’s account balance was $8,831.17.

DISCUSSION

		In his formal Complaint, Mr. Presutti alleged the following: (1) his home was the subject of a foreclosure action; (2) he received a ten (10) day termination notice from Duquesne Light and (3) he needed to lower his payment agreement to $400.00 per month.  Complaint ¶ 4B.  As relief, he requested a lower payment agreement.

As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proving by substantial evidence that he is entitled to the requested relief.  66 Pa. C.S. § 332(a).  To satisfy this burden, the Complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm., 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992); Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Public Utility Comm., 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa. Public Utility Comm., 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa. C.S.A. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm., 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

The Responsible Utility Customer Protection Act, 66 Pa. C.S. §§ 1401-1418 applies to this proceeding.

The Commission has the authority to establish a payment arrangement pursuant to 66 Pa. C.S. § 1405(a), within the strict guidelines set forth in 66 Pa. C.S. § 1405(b).  The statute at 66 Pa. C.S. § 1405(a) states:

(a) General Rule. – The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established by this chapter.

The Commission may establish a payment arrangement between a public utility and a customer only within the limits established by 66 Pa. C.S. §§ 1401-1418.  In order to be eligible for a payment arrangement, the Complainant must be a “customer” or “applicant” as defined by 66 Pa. C.S. § 1403.  If the Complainant is not a “customer” or “applicant”, the Commission is not authorized to establish a payment arrangement between him and Respondent.  The statute at 66 Pa. C.S. § 1403 defines a customer as follows:

“Customer.”  A natural person in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested.

In this case, the Complainant is a natural person in whose name a residential service account is listed.  Respondent’s Exhibit 1.  The Complainant is therefore a customer.

While the Complainant is a customer pursuant to 66 Pa. C.S. § 1403, the Complainant is not entitled to a new payment arrangement because he failed to comply with the terms of the payment agreement issued by the Commission at docket numbers F-2010-2174509 and C-2010-2177251.  The statute at 66 Pa. C.S. § 1405(d) of the Public Utility Code states:

(d)	Number of payment agreements. – Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.


The Complainant has failed to make the payments ordered by the Commission at docket numbers F-2010-2174509 and C-2010-2177251.  He has, therefore, defaulted on the payment arrangement.  According to 66 Pa. C.S. § 1405(d), the Complainant would be entitled to another payment arrangement only if he had suffered a change in income.  The statute at 66 Pa. C.S. § 1403 defines a “Change in Income” as follows:

A decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the Federal poverty level.

Here, the Complainant did not present any evidence that his household income has decreased since the Commission-issued payment arrangement.  The Complainant testified that he lives at the Service Address with his twenty (20) year old daughter.  The Complainant also testified that he works full time (approximately 72-74 hours bi-weekly) and earns $4.28 per hour plus a share of the pooled tips.  The Complainant’s daughter works part time and earns $250.00 bi-weekly.  The Complainant’s annual household income is approximately $42,318.64.  With a household income of approximately $42,318.64 for a family of two, the Complainant falls between 250% and 300% of the Federal poverty level, making him a Level 3 customer.  66 Pa. C.S. § 1405(b)(3).  At the time of the Commission-issued payment arrangement, the Complainant was a Level 2 customer.  The Complainant has experienced an increase in his household income and is not entitled to another payment arrangement pursuant to 66 Pa. C.S.§ 1405(d).

Alternatively, the Commission may not reinstate a payment arrangement where the customer has defaulted except in limited circumstances.  The statute at 66 Pa. C.S. § 1405(e) states as follows:

(e) 	Extension of payment agreements. – If the customer defaults on a payment agreement established under subsections (a) and (b) as a result of a significant change in circumstance, the commission may reinstate the payment agreement and extend the remaining term for an initial period of six months.  The initial extension period may be extended for an additional six months for good cause shown.

The statute at 66 Pa. C.S. § 1403 defines “Significant change in circumstance” as follows:

“Significant change in circumstance.” Any of the following criteria when verified by the public utility and experienced by customers with household income less than 300% of the Federal poverty level:

(1) The onset of a chronic or acute illness resulting in a significant loss in the customer’s household income.

(2) Catastrophic damage to the customer’s residence resulting in a significant net cost to the customer’s household.

(3) Loss of the customer’s residence.

(4) Increase in the customer’s number of dependents in the household.

The Complainant did not testify and the evidence does not reflect that he has experienced a significant change in circumstance, as that phrase is defined and applied in the Public Utility Code.  Therefore, the Commission may not reinstate the payment arrangement established at docket numbers F-2010-2174509 and C-2010-2177251.

[bookmark: _GoBack]Both in his Complaint and at the hearing, Mr. Presutti discussed his distressed financial situation.  While I am sympathetic to the Complainant’s circumstances, he will have to pay the Respondent for the electric service he consumes.  By law a public utility is entitled to receive payment for the service it provides.  Scaccia v. West Penn Power Company, 55 Pa. P.U.C. 637 (1982).  Otherwise, customers’ unpaid bills are included in the utility’s uncollectible expense and ultimately paid by the remaining ratepayers.  Cf., Bolt v. Duquesne Light Co., 66 Pa. P.U.C. 463 (1988); Thomas P. O’Toole v. The Bell Telephone Co. of Pennsylvania, Docket Number C-923964, Final Order entered August 20, 1992.

Since I have concluded that the Commission lacks the authority to order a payment arrangement in these circumstances, the Complainant’s full balance is due and payable.  The Complaint is denied.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S.A. § 701.

		2.	The Complainant had the burden of proof.  66 Pa. C.S.A. § 332(a).

		3.	The Responsible Utility Customer Protection Act, 66 Pa. C.S.A. §§ 1401, et seq., applies to this proceeding.
	
		4.	The Commission is authorized to establish a payment arrangement between a public utility and a customer.  66 Pa. C.S. § 1405(a).

		5.	The Complainant has not met his burden of proving that he is entitled to a second payment arrangement.  66 Pa. C.S. § 1405(c).

ORDER


THEREFORE, 

IT IS ORDERED:

1. That the Formal Complaint filed by Theodore Presutti against Duquesne Light Company at Docket No. C-2012-2315341 is dismissed.

1. That the record at Docket No. C-2012-2315341 is marked closed.


Date: October 1, 2012 						
		Tiffany A. Hunt
					Special Agent
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