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Honorable John G. A l f o r d , S e c r e t a r y 
PA P u b l i c U t i l i t y Commission 
P. 0. Box 3265 
H a r r i s b u r g , PA 17105-3265 

Re: A p p l i c a t i o n of Towaway Express, Inc 
Docket A-00106208, Fo l d e r 1, 

Amendment-A 
• EXCEPTIONS of P r o t e s t a n t , 

C o u r i e r U n l i m i t e d , I n c . 

Dear S e c r e t a r y A l f o r d : 

Enclosed h e r e w i t h f o r f i l i n g i s an o r i g i n a l p l u s n i n e ( 9 ) 

copies o f p r o t e s t a n t ' s Exceptions t o the I n i t i a l D e c i s i o n of ALJ 

Robert A. C h r i s t i a n s o n , served January 19, 1993. 

Proper, r e c e i p t e d and t i m e l y f i l i n g has been made per the 

C e r t i f i c a t e o f S e r v i c e . 

Please acknowledge r e c e i p t h e r e o f on t h a t p r o v i d e d . 

Thank you f o r your a t t e n t i o n and c o n s i d e r a t i o n i n t h i s m a t t e r 

Very t r u l y y o u r s , 

rm<wid A. T h i s t l e , J r . 
f o r C o u r i e r U n l i m i t e d , Inc 

RAT:mt 

cc: C o u r i e r U n l i m i t e d , I n c . 
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BEFORE THE 

PENNSYLVANIA PUBLIC UTILITY COMMISSION FEB 5 1993 

PubScUtffity 

IN RE: APPLICATION OF TOWAWAY EXPRESS, I N C 

DOCKET A-00106208, FOLDER 1, 
AMENDMENT-A 

EXCEPTIONS OF COURIER UNLIMITED, INC. 
TO_INITIAL DECISION OF ADMINISTRATIVE 

LAW JUDGE ROBERT A. CHRISTIANSON, 
SERVED JANUARY 19, 1993 

FEB 1 7 1993 

AND NOW COMES Co u r i e r U n l i m i t e d , I n c . , by i t s a t t o r n e y , 

and f i l e s t h i s i t s Exceptions t o the I n i t i a l D e c i s i o n o f 

A d m i n i s t r a t i v e Law Judge Robert A. C h r i s t i a n s o n , served January 19, 

1993, the basi s o f which are as f o l l o w s : 

P r e l i m i n a r y Statement 

At the c o n c l u s i o n of the e v i d e n t i a r y h e a r i n g s h e r e i n , h i s 

Honor, Robert A. C h r i s t i a n s o n , A d m i n i s t r a t i v e Law Judge i n t h i s 

s u b j e c t p r o c e e d i n g , s t a t e d t h a t he had no p a r t i c u l a r d e s i r e f o r 

B r i e f s . A f t e r an o f f - r e c o r d d i s c u s s i o n . Judge C h r i s t i a n s o n s t a t e d 

t h a t counsel f o r P r o t e s t a n t , C o u r i e r U n l i m i t e d . I n c . , i n d i c a t e d a 

d e s i r e t o f i l e a B r i e f j u s t i n the n a t u r e of Summary o f Testimony 

and Argument o f Facts. Both A p p l i c a n t and P r o t e s t a n t a c c o r d i n g l y 



f i l e d I n i t i a l B r i e f s and Reply B r i e f s ; Judge C h r i s t i a n s o n issued h i s 

I n i t i a l D e c i s i o n served January 19, 1993. These Exceptions t o such 

I n i t i a l D e c i s i o n are f i l e d pursuant t o s t a t u t o r y p r o v i s i o n s and 

Commission r u l e s governing such p l e a d i n g . 

The I n i t i a l D e c i s i o n of the A d m i n i s t r a t i v e Law Judge c o n t a i n s 

no f o r m a l , n u m e r i c a l l y l i s t e d f i n d i n g s o f f a c t nor c o n e l u s i o n s of 

law. T h e r e f o r e , each and every Exceptions which f o l l o w s i n c l u d e s 

E x c e p t i o n t o paragraph 2 of the CONCLUSION of the I n i t i a l D e c i s i o n 

on page 6, which reads 

"2. Approval of the a p p l i c a t i o n , as amended and s u b j e c t 
t o f u r t h e r l i m i t a t i o n , i s necessary or proper f o r the 
s e r v i c e , accommodation, convenience or s a f e t y of the 
p u b l i c ; " 

The conelus i o n i s broad enough t o i n c l u d e a l l of the Exceptions 

h e r e i n f i l e d and thus e x c e p t i o n s a u t o m a t i c a l l y i n c l u d e t h i s 

conclus i o n . 

I n view of a l l o f the f o r e g o i n g . Exceptions had t o be taken t o 

v a r i o u s i d e n t i f i e d p o r t i o n s o f "DISCUSSION AND FINDINGS", b e g i n n i n g 

on page 50 of the I n i t i a l D e c i s i o n . 

L a s t l y , f o r convenience, the f o l l o w i n g i s a key t o r e f e r e n c e s 

t o the t r a n s c r i p t of t e s t i m o n y , the I n i t i a l D e c i s i o n , A p p l i c a n t ' s 

I n i t i a l B r i e f , P r o t e s t a n t C o u r i e r U n l i m i t e d , I n c . ' s B r i e f and 

C o u r i e r U n l i m i t e d , I n c . ' s Reply B r i e f : 

(N.T.) T r a n s c r i p t o f Testimony 
( I D ) I n i t i a l D e c i s i o n 
(A) A p p l i c a n t ' s I n i t i a l B r i e f 
(CU) C o u r i e r U n l i m i t e d , I n c . ' s I n i t i a l B r i e f 
(CUR) C o u r i e r U n l i m i t e d , I n c . ' s Reply B r i e f 

The Exceptions f o l l o w . 
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FIRST EXCEPTION: 

The A d m i n i s t r a t i v e Law Judge ( h e r e i n a f t e r r e f e r r e d t o 

r e s p e c t f u l l y as ALJ) e r r e d , when d i s c u s s i n g the a p p l i c a b l e law i n 

motor c a r r i e r cases o f t h i s n a t u r e ( I D 51,52), i n f a i l i n g t o c i t e 

and then a p p l y i n g the f o l l o w i n g quoted p o r t i o n of the A p p l i c a t i o n 

of Blue B i r d C o a c h _ L i n e s A _ I n c ^ , 72 Pa. P.U.C. 262 (1 9 9 0 ) , t h e r e b y 

l i m i t i n g the a u t h o r i t y granted t o the r e p r e s e n t a t i v e p r o o f 

p r e s e n t e d . 

"Moreover, the s u p p o r t i n g witnesses must i d e n t i f y 
P e nnsylvania o r i g i n and d e s t i n a t i o n p o i n t s between 
which they r e q u i r e t r a n s p o r t a t i o n , and these p o i n t s 
must correspond w i t h the scope of the o p e r a t i n g 
t e r r i t o r y s p e c i f i e d i n the a p p l i c a t i o n . E_. g . Re 
N o t h s t e i n Bros. I n c . , 64 Pa. P.U.C. 411 (1 9 8 7 ) ; Re 
Ziir°i^i°£_0 o ur i e r _ C o r j ) ^ , 50 Pa. P.U.C 308 (1 9 7 6 ) . 

The p a r t i c u l a r circumstances of a case determine 
what c o n s t i t u t e s s u f f i c i e n t evidence of a p u b l i c 
demand/need f o r the a p p l i c a n t ' s proposed s e r v i c e . 
No e r r Motor F r e i g h t . .In Cj Vj Pennsylvania Publ i c 
U t i l i t y Commission, 181 Pa. Su p e r i o r Ct. 322, 124 
A.2d 493 (1 9 5 6 ) ; Re P u r o l a t o r C o u r i e r Cprg^ 
T h e r f o r e , the number o f witnesses which w i l l comprise 
a cross s e c t i o n of the p u b l i c on the issue o f the 
p u b l i c demand/need f o r an a p p l i c a n t ' s proposed 
s e r v i c e w i l l n e c e s s a r i l y v a r y w i t h the circumstances 
of the case such as the b r e a d t h o f the a p p l i c a n t ' s 
i n t e n d e d o p e r a t i n g t e r r i t o r y , the p o p u l a t i o n d e n s i t y 
i n the i n t e n d e d o p e r a t i n g t e r r i t o r y , and the scope o f 
the requested o p e r a t i n g a u t h o r i t y . P u r o l a t o r C o u r i e r 
Cor£j lll_.P,u irolator_Cour ier_Corp -. _I j ffog3i£_M££££ 
F r e i ^ h t ^ ^ I n c ^ j ^£gli£;illgH_t3.f_^ljt)urt»an Trans i t ̂  I n c ^ , 
A-00107286 ( o r d e r adopted October 27, 1988, e n t e r e d 
November 4, 1988); Re P u r o l a t o r C o u r i e r _ C q r p A Where 
the i n t e n d e d o p e r a t i n g t e r r i t o r y i s broad and h e a v i l y 
p o p u l a t e d and the a p p l i c a n t seeks an expansive g r a n t 
of o p e r a t i n g a u t h o r i t y , more witnesses are r e q u i r e d 
t o show a cross s e c t i o n of the p u b l i e needing the 
a p p l i c a n t ' s proposed t r a n s p o r t a t i o n i n the i n t e n d e d 
o p e r a t i n g t e r r i t o r y . Conversely, where the i n t e n d e d 
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o p e r a t i n g t e r r i t o r y i s r e s t r i c t e d and not populous 
and the a p p l i c a n t seeks a narrow g r a n t of o p e r a t i n g 
a u t h o r i t y , fewer witnesses are r e q u i r e d t o show a 
cross s e c t i o n o f the p u b l i c needing the a p p l i c a n t ' s 
proposed t r a n s p o r t at i o n i n the i n t e n d e d o p e r a t i n g 
t e r r i t o r y . " 

No s i n g l e s u p p o r t i n g w i t n e s s supported the s u b j e c t a p p l i c a t i o n 

between p o i n t s i n Pennsylvania. The ALJ's e n t i r e I n i t i a l D e c i s i o n 

c o n f i r m s t h i s c o n c l u s i o n . The ALJ concluded t h a t the combined 

t e s t i m o n y of the s u p p o r t i n g witnesses j u s t i f i e d such a t o t a l 

t e r r i t o r i a l g r a n t of a u t h o r i t y ( I D 5,6, 1st f u l l p a r a g r a p h ) . The 

Exceptions which f o l l o w r e l a t i n g t o the i n d i v i d u a l w itnesses w i l l 

demonstrate t h i s erroneous c o n c l u s i o n of the ALJ. 

SECOND EXCEPTION: 

The ALJ e r r e d i n h i s d i s c u s s i o n on pages 50, 53 ( C o n c l u s i o n ) 

and 54, o f the I n i t i a l D e c i s i o n i n c o n c l u d i n g a d v e r s e l y and i n 

f a i l i n g t o make a c o n c l u s i o n of law t h a t f a i l u r e of a p r o t e s t a n t t o 

meet the i m p o s s i b l e burden placed upon p r o t e s t a n t s by 52 Pa. Code 

§41.14(c) does not r e l i e v e an a p p l i c a n t from meeting i t s burdens of 

p r o o f under 52 Pa. Code §41.14(a) and ( b ) . See also d i s c u s s i o n at 

N.T.189 and 190. 

THIRD EXCEPTION: 

The ALJ e r r e d i n g i v i n g weight t o the t e s t i m o n y of Michael J. 

Cleary (N.T.87-93), P r e s i d e n t of Cleary R e h a b i l i t a t i o n S e r v i c e s , 

I n c o r p o r a t e d ( I D 55, 1st f u l l p a r a g r a p h ) . The ALJ reasons t h a t he 

sees no problem because Mr. Cleary i s P r e s i d e n t of the Company. 
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The ALJ i g n o r e s Mr. Cleary's t e s t i m o n y t h a t s hipper has not had a 

need (N.T.92); t h a t he c o u l d have used i t [ t h e proposed s e r v i c e ] 

y e s t e r d a y [ 7 - 2 0 - 9 2 ] , but he was not a u t h o r i z e d ; the people i n the 

home s e r v i c e s would have t o go t h r o u g h t h e i r s u p e r v i s o r s (N.T.92,93) 

(CU 9,19)(CUIl 2 ) . Other than g e n e r a l vague and u n s u b s t a n t i a t e d 

c o n c l u s i o n s w i t h r e f e r e n c e o n l y t o pages at which such g e n e r a l 

t e s t i m o n y c o u l d be found, t h e r e was no d e t a i l e d a n a l y s i s of t h i s 

s h i p p e r ' s t e s t i m o n y by A p p l i c a n t i n i t s B r i e f (A 4-18). 

FOURTH EXCEPTION: 

The ALJ e r r e d i n g i v i n g any weight t o the t e s t i m o n y of A l l e n J. 

Bloom, owner and CEO of MCI Packaging Company ( I D 55,56). E i t h e r 

the U.S. government pays the t r a n s p o r t a t i o n charges or the 

government c o n t r a c t o r , not w i t n e s s ' s company, i f he can h e l p i t 

(N.T.135,136,137). The ALJ s t a t e s he w i l l g i v e weight based on 

d e f a c t o c o n t r o l . There i s no c o n v i n c i n g evidence t h a t t h i s s h i p p e r , 

i n f a c t , does c o n t r o l the s e l e c t i o n o f the c a r r i e r . No r e p r e s e n t a ­

t i v e p o i n t s of d e s t i n a t i o n s were g i v e n ; o n l y paper s u p p o r t ; no 

support f o r between p o i n t s i n PA (N.T.131-139)(CU 13,20). 

FIFTH EXCEPTION: 

The ALJ e r r e d i n s t a t i n g on page 56 of h i s I n i t i a l D e c i s i o n : 

" I t end t o agree w i t h P r o t e s t a n t t h a t most of the w i t n e s s 
t e s t i f i e d t o r a t h e r p a r t i c u l a r needs o f t e n w i t h one end of 
the t r a n s p o r t a t i o n at a p a r t i c u l a r headquarters l o c a t i o n . " 

There i s no t e s t i m o n y of any s i n g l e a l l e g e d s u p p o r t i n g w i t n e s s 

as t o i t s need f o r "between p o i n t s " i n Pennsylvania (CU 4,5; 5,6; 
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6,7; 7; 7,8; 9; 10,11; 11,12; 12; 13; 13,14; and I I I A n a l y s i s o f 

Su p p o r t i n g Witnesses Testimony and Con c l u s i o n , 19-25). 

SIXTH EXCEPTION: 

The ALJ should have found t h a t no s i n g l e s h ipper expressed or 

t e s t i f i e d t o a t r a n s p o r t a t i o n need between p o i n t s i n Pennsylvania; 

nor any need o t h e r than ( a ) t o and from place of bus i n e s s , ( b ) t o 

place o f bu s i n e s s , and ( c ) from p l a c e of business. Record and B r i e f 

b a s i s i s the same as set f o r t h i n FIFTH EXCEPTION. 

NOTE: The f o l l o w i n g Exceptions r e l a t e t o the ALJ's n u m e r i c a l 

s h o r t d e s c r i p t i o n s of the evidence o f the s u p p o r t i n g s h i p p e r s . The 

nu m e r i c a l l i s t i n g s here correspond t o the ALJ's n u m e r i c a l l i s t i n g s 

f o r the v a r i o u s w i t n e s s . The ALJ's key i s here repeated f o r 

convenience o f the reader ( I D 56,57). ( 1 ) the main base or bases, 

( 2 ) o t h e r p o i n t s o f s e r v i c e , ( 3 ) the t r a f f i c p a t t e r n , ( 4 ) frequency 

of need, ( 5 ) s p e c i a l needs, ( 6 ) e x i s t i n g t r a n s p o r t a t i o n a rrange­

ments, ( 7 ) c o n t r o l o f t r a f f i c and ( 8 ) the commodity d e s c r i p t i o n . 

SEVENTH EXCEPTION: (ALJ e r r e d and should have found) 

Brode ( I D 57) 

1. Lemoyne i s the o n l y p o i n t o f e i t h e r o r i g i n or d e s t i n a t i o n 

(N.T.36,39,40)(CU 4,5). 

2. The p o i n t s mentioned were p e r i m e t e r s and not o f f e r e d as 

r e p r e s e n t a t i v e p o i n t s . No o t h e r r e p r e s e n t a t i v e p o i n t s (N.T.36,37; 

34-47)(CU 4,5). 

- 6 -



3. On inbound shipments, customer pays the f r e i g h t and can 

choose whatever means necessary t o get pro d u c t t o s u p p o r t i n g 

s h i p p e r . This i n c l u d e s the hard copy (magnetic media and t a p e s ) 

(N.T.45,46)(CU 4,5). There i s no need f o r hard copy on outbound 

from Lemoyne once the hard copy has been keyed (N.T.43-45)(CU 5 ) . 

8. No need f o r magnetic media and tapes because they are 

inbound o n l y and customers c o n t r o l s (N.T.43-46)(CU 4,5). 

EIGHTH EXCEPTION: (ALJ e r r e d and should have found) 

Da&s. ( I D 57) 

1. The o n l y support by t h i s w i t n e s s was f o r shipments t o or 

from Camp H i l l (N.T.47)(CU 5 ) . 

2. While w i t n e s s s t a t e d g e n e r a l l y t h a t h i s shipments were 

w i t h i n a 50 m i l e r a d i u s , no r e p r e s e n t a t i v e p o i n t s were g i v e n . The 

only d i s c e r n i b l e r e p r e s e n t a t i v e p o i n t s given by t h i s w i t n e s s were 

A l l e n t o w n , P h i l a d e l p h i a and M i l l e r s b e r g (N.T.52-55). Shipper i s 

co n t e n t t o use h i s own people r i g h t now (N.T.55,56)(CU 5,6). See 

al s o (CU 22,23). 

NINTH EXCEPTION: (ALJ e r r e d and should have found) 

B u t l e r ( I D 58) 

2. This d e s c r i p t i o n should not read ". . . ; most Pennsylvania 

c o u n t i e s . " The w i t n e s s s t a t e d : 

"So I would say over the past 20 y e a r s , I've p r o b a b l y had 
business d e a l i n g s i n most o f the c o u n t i e s i n Pennsy l v a n i a , 
p r o b a b l y not a l l of them." (N.T.60) 

- 7 -



I n the l a s t two ( 2 ) years he has not had occasion t o shi p t o 67 

c o u n t i e s (N.T.61). From and t o h i s o f f i c e i s i n v o l v e d not between 

p o i n t s i n Pennsylvania (CU 6,7,23). 

TENTH EXCEPTION: (ALJ e r r e d and should have found) 

Shiner ( I D 58) 

1. This i s complete e r r o r . Nowhere i n the t e s t i m o n y of t h i s 

w i t n e s s i s t h e l o c a t i o n o f t h e o f f i c e o f w i t n e s s g i v e n t o and f r o m 

which shipments may be made. Near H a r r i s b u r g i s a guess on p a r t of 

the ALJ from w i t n e s s * s statement t h a t s e t t l e m e n t s are h e l d w i t h i n a 

f o u r or f i v e county area around here [ H a r r i s b u r g ] (N.T.71). This 

does not mean t h a t s h i p p e r ' s o f f i c e i s near H a r r i s b u r g . M a n s f i e l d 

i s another o f f i c e of s h i p p e r t o or from which shipments may be 

r e q u i r e d and s h i p p e r s headquarters i n ( w h e r e v e r ) . 

2. Tioga county i s the county i n which the s a t e l l i t e o f f i c e i s 

l o c a t e d (N.T.67). Very few shipments are t o s h i p p e r ' s o f f i c e 

wherever t h a t i s (N.T.67). Witness has never had a problem w i t h 

g e t t i n g a n y t h i n g t o E r i e where E r i e Insurance i s l o c a t e d (N.T.67, 

68). Four or f i v e c o u n t i e s near H a r r i s b u r g i s not r e p r e s e n t a t i v e 

p o i n t s as e n v i s i o n e d by the Blue B i r d case, supra (CU 7 ) . 

ELEVENTH EXCEPTION: (ALJ e r r e d and should have found) 

Swank ( I D 58) 

8. P r o t e s t a n t r e p r e s e n t a t i v e , i n p r e p a r i n g p r o t e s t a n t ' s 

I n i t i a l B r i e f , missed t h i s w i t n e s s ' s s i n g l e sentance r e f e r e n c e t o 

magnetic media inbound o n l y f o r a n a l y s i s from s t a t e agencies at the 
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u n i v e r s i t i e s (N.T.76,77). However, such was the on l y r e f e r e n c e by 

t h i s w i t n e s s w i t h o u t f u r t h e r e x p l a n a t i o n or statement o f type 

s e r v i c e r e q u i r e d f o r such t r a n s p o r t a t i o n . This i s h a r d l y s u f f i c i e n t 

t o g r a n t magnetic media s t a t e wide. 

TWELFTH EXCEPTION: (ALJ e r r e d and should have found) 

Cleary ( I D 5 9) 

2. A l t h o u g h t h i s w i t n e s s i s n o t a u t h o r i z e d t o use a p p l i c a n t as 

set f o r t h i n E x c e p t i o n THIRD h e r e i n , the Altoona area, n o r t h , south 

and east i s not a c c u r a t e . P o i n t s g i v e n were on l y t o s t a t e he 

shipped as f a r west as A l t o o n a , Johnstown and Bedford area (N.T.90) 

(CU 9 ) . 

7. No c o n t r o l of t r a f f i c . See E x c e p t i o n THIRD h e r e i n . 

8. Xrays were not among the commodities sought i n t h i s 

a p p l i c a t i o n . (See A p p l i c a n t ' s R e s t r i c t i v e Amendment ( I D 1 ) . 

THIRTEENTH EXCEPTION: (ALJ e r r e d and should have found) 

Torcaso ( I D 59) 

2. Witness s t a t e s , as a c o n e l u s i o n , t h a t he has need f o r 

s h i p p i n g and r e c e i v i n g " a l l o f Pennsy l v a n i a , every area" (N.T.96). 

This d i d not stand up under c r o s s - e x a m i n a t i o n . He shipped t o E r i e a 

couple o f months ago. There were no o t h e r p o i n t s he s t a t e d he 

shipped t o or from. A f t e r being q u e s t i o n e d c o n c e r n i n g numerous 

c o u n t i e s , t h i s w i t n e s s r e c a n t e d and s a i d because h i s insurance 

l i c e n s e i s good t h r o u g h o u t the s t a t e , the need could a r i s e where he 

cou l d go i n t o a l o t of c o u n t i e s (CU 10,11). 

- 9 -



7. This w i t n e s s ' s t e s t i m o n y i n c l u d e d the a c t i v i t i e s and 

shipments of o t h e r agents and salespeo p l e i n h i s company who 

a p p a r e n t l y c o n t r o l t h e i r own movements (N.T.103,104)(CU 10,11). 

FOURTEENTH EXCEPTION: (ALJ e r r e d and should have found) 

Lowy ( I D 60) 

2. S e l i n s g r o v e i s a s t o r e about t o open but had not opened by 

the c l o s e of the e v i d e n t i a r y h e a r i n g (N.T.109,110)(CU 11,12). 

FIFTEENTH EXCEPTION: (ALJ e r r e d and should have found) 

Bower ( I D 60) 

2. The ALJ f a i l e d t o f i n d t h a t most of s h i p p e r ' s c l i e n t s would 

be i n H a r r i s b u r g , Cumberland County, York, Lancaster and the 

s u r r o u n d i n g suburban areas of thos c i t i e s (N.T.122,123)(CU 1 2 ) . 

SIXTEENTH EXCEPTION: (ALJ e r r e d and should have found) 

Bloom ( I D 61) 

2. I t i s vague whether s h i p p e r arranges t r a n s p o r t a t i o n t o 

Mechanicsberg (which appears t o be a government i s s u i n g agency) 

(N.T.133,134) or t o Reading. The t e s t i m o n y was i n d e f i n i t e (N.T.131-

139) (CU 13). 

There appears t o be no c l e a r and s p e c i f i c t e s t i m o n y t h a t 

s h i p p e r ships t o Reading. E i t h e r the government pays the 

t r a n s p o r t a t i o n f r e i g h t charges or the government c o n t r a c t o r pays the 

t r a n s p o r t a t i o n f r e i g h t charges (N.T.133)(CU 1 3 ) . 
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3. The w r i t e r has been unable t o f i n d any t e s t i m o n y t h a t 

s h i p p e r arranges or c o n t r o l s t r a n s p o r t a t i o n from o t h e r f i r m s t o 

Mechanicsburg and Reading (N.T.131-139). 

7. Not u s u a l l y does the government or another pays, but 

always. This s h i p p e r never pays the f r e i g h t (N.T.137)(CU 1 3 ) . 

T r a n s p o r t a t i o n i s always the c o n t r a c t o r ' s r e s p o n s i b i l i t y unless i t 

i s a government b i l l of l a d i n g . Then the government pays f o r i t 

(N.T.136) . 

SEVENTEENTH EXCEPTION: (ALJ e r r e d and should have found) 

Rimbey ( I D 61) 

2. Other than w i t n e s s s t a t i n g t h a t he has insurance c l i e n t s 

"as f a r East as Oreysburg" (N.T.141), no o t h e r r e p r e s e n t a t i v e p o i n t 

was mentioned (N.T.141,143)(CU 13,14). 

EIGHTEENTH EXCEPTION: 

The ALJ e r r e d i n c o n c l u d i n g 61 and 62 of h i s I n i t i a l D e c i s i o n , 

" I do not f i n d the support f o r s t a t e - w i d e a u t h o r i t y t o be 
overwhelming but upon r e f l e c t i o n , I conclude t h a t the 
support i s s u b s t a n t i a l and t h a t a f u l l s t a t e - w i d e g r a n t 
( s u b j e c t t o the r e s t r i c t i v e amendment) has been made o u t . " 
( I D 61,62) 

I n view of the f o r e g o i n g E x c e p t i o n s , the f o l l o w i n g Exceptions and 

P r o t e s t a n t ' s a n a l y s i s o f s u p p o r t i n g w i t n e s s e s ' t e s t i m o n y i n the 

I n i t i a l and Reply B r i e f s (CU 19-25)(CUR 2-4), i t i s r e s p e c t f u l l y 

s u b m i t t e d t h a t t h e ALJ s e r i o u s l y e r r e d i n h i s c o n c l u s i o n set f o r t h 
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above. The above quoted p o r t i o n of the ALJ's I n i t i a l D e c i s i o n ( I D 61, 

62) r e f l e c t s a l a c k o f s t r o n g c o n v i c t i o n t h a t a p p l i c a n t has met 

the t e s t s i n the Blue Bxrd Coa^h case. 

NINTEENTH EXCEPTION: 

The ALJ e r r e d i n h i s re a s o n i n g f o r g r a n t i n g s t a t e - w i d e 

a u t h o r i t y ( ID 62, f i r s t f u l l p a r a g r a p h ) . Few, even t r a n s p o r t a t i o n 

people, have stopped t o f u l l y r e a l i z e and comprehend wh at "between 

p o i n t s i n P e n n s y l v a n i a " r e a l l y e n t a i l s , g e o g r a p h i c a l l y and 

o p e r a t i o n a l l y f e a s i b i l i t y . F i r s t , t h i s geographic d e s c r i p t i o n 

enables a c a r r i e r t o t r a n s p o r t shipments from each of the 67 

c o u n t i e s i n the Commonwealth t o the 66 o t h e r c o u n t i e s i n the s t a t e . 

T h e r e f o r e , even one shipment from one e n t i r e county t o the o t h e r 66 

c o u n t i e s r e s u l t s i n 4422 separate and d i s t i n c t movements each 

i n v o l v i n g a d i f f e r e n t o r i g i n p o i n t . Secondly, the d e s c r i p t i o n 

enables a c a r r i e r t o t r a n s p o r t shipments between two p o i n t s i n the 

same county. T h e r e f o r e , even one shipment from one p o i n t i n one 

county t o another p o i n t i n the same county times 67 c o u n t i e s r e s u l t s 

i n 134 movements. T o t a l separate movements d e s c r i b e d amount t o 4556 

separate shipments i n v o l v i n g mileages of 1 m i l e t o 300 t o 400 m i l e s . 

I n the s u b j e c t a p p l i c a t i o n a p p l i c a n t has not presente d any one 

sh i p p e r who r e q u i r e s t r a n s p o r t a t i o n between p o i n t s i n Pennsylvania. 

Lancaster i n v o l v e s Gary Torcaso, Carpenski A s s o c i a t e s Insurance 

Agency. This was the w i t n e s s whose t e s t i m o n y i n c l u d e d a l l e g e d needs 

of o t h e r independent c o n t r a c t o r s i n h i s o f f i c e who managed t h e i r own 
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accounts. Beaver F a l l s i n v o l v e s the t e s t i m o n y of Thomas B. Rimbey 

who gave no r e p r e s e n t a t i v e p o i n t s o t h e r than as f a r east as 

Oreysburg (CU 19-22)(CUR 2-4). 

Only one s h i p p e r gave s u b s t a n t i a l t e s t i m o n y of an o r i g i n p o i n t 

and d e s t i n a t i o n p o i n t s , Rodney Swank, S p r i n t Communications Company. 

O r i g i n p o i n t - Camp H i l l , Dauphin County; d e s t i n a t i o n p o i n t s - St a t e 

U n i v e r s i t i e s , and v i c e v e r s a . The two t o f o u r shipments a month f o r 

t h i s one s h i p p e r would not j u s t i f y an open end s t a t e - w i d e a u t h o r i t y 

g r a n t (CU 7,8). 

T h e r e f o r e , t a k i n g the c u m u l a t i v e t e s t i m o n y o f the q u a l i f i e d 

s h i p p e r s , t h e r e are o n l y 3 r e p r e s e n t a t i v e o r i g i n p o i n t s shown, 2 of 

which are l o c a t e d i n Dauphin County and 1 l o c a t e d i n Cumberland 

County (CU 2 2 ) . Except f o r Rodney Swank's t e s t i m o n y , the c u m u l a t i v e 

r e p r e s e n t a t i v e d e s t i n a t i o n p o i n t s are 13 p o i n t s and some suburbs. 

See C o u r i e r ' s main b r i e f at pages 19-25 f o r complete a n a l y s i s . 

There i s no evidence of t r a n s p o r t a t i o n need f o r Allegheny 

County t o A l l e g h e n y County; f o r York t o York; f o r Somerset t o 

Somerset; Luzerne t o Luzerne; f o r C l i n t o n t o C l i n t o n ; and on and on 

ad i n f i n i t u m . No r e p r e s e n t a t i v e p o i n t s were g i v e n f o r t r a n s p o r t a ­

t i o n r e q u i r e d t o or from Allegheny County nor the c o u n t i e s of 

Crawford, Venango, West Moreland, Cambria, McKean, Warren, P o t t e r , 

Montour, and on and on ad i n f i n i t u m . Except f o r the t e s t i m o n y o f 

Rodney Swank, t h e r e were many times more c o u n t i e s not i n v o l v e d than 

t h e r e were i n v o l v e d i n r e p r e s e n t a t i v e p o i n t s named. 
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TWENTIETH EXCEPTION: 

The ALJ e r r e d i n f i n d i n g t h a t a r e s t r i c t i o n p r o b a b l y t o a f o u r 

county area would unduly l i m i t a p p l i c a n t ' s o p e r a t i o n s and t h a t 

s t a t e - w i d e a u t h o r i t y would tend t o i n c r e a s e a p p l i c a n t ' s e f f i c i e n c y 

and b e t t e r serve the p u b l i c ( I D 62). This appears t o be f i n d i n g s i n 

accordance w i t h the h o l d i n g s i n the case of Richard_ L ^ . K i n a r d , I n c ^ 

58 Pa. P.U.C. 548 (1984) which the Commission o v e r r u l e d and r e p l a c e d 

w i t h the d e c i s i o n i n A p p l i c a t i o n o f Blue B i r d Coach L i n e s , L _ I n c ^ i 

s;u|> r a . 

TWENTY-FIRST EXCEPTION: 

The ALJ e r r e d i n f i n d i n g t h a t the commodity d e s c r i p t i o n i s 

q u i t e narrow and the proposed o p e r a t i o n i s s p e c i a l i z e d ( I D 6 3 ) . 

There are q u i t e a few c o m p e t i t o r s i n the c o u r i e r segment of the 

motor c a r r i e r i n d u s t r y (N.T.179,180)(CU 1 8 ). The d e s c r i p t i o n 

"business r e c o r d s i n paper form" i n c l u d e s a g r e a t many items c a r r i e d 

by c o u r i e r s . The ALJ c o n c l u s i o n of a p p r o p r i a t e support f o r a s t a t e ­

wide g r a n t of a u t h o r i t y i s e r r o r based upon a l l of the Exceptions 

c o n t a i n e d h e r e i n . 

TWENTY-SECOND EXCEPTION: 

The ALJ e r r e d i n g r a n t i n g business r e c o r d s i n magnetic form. 

There was only one c r e d i b l e w i t n e s s who b a r e l y mentioned t h i s 

commodity i n p a s s i n g . No d e t a i l s were g i v e n . The ALJ c o r r e c t l y 

f i n d s t h e supp o r t not s t r o n g or broad; b ut n e v e r t h e l e s s i n c l u d e s i t 

i n h i s i n i t i a l g r a n t o f a u t h o r i t y ( I D 63,64). I t a l s o appears t h a t 
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the ALJ r e l i e d upon the a p p l i c a n t ' s own wit n e s s f o r support as need 

f o r t h i s commodity ( I D 6 3 ) , f i r s t f u l l p a r a g r a p h ) . The ALJ* s 

i n i t i a l c o n c l u s i o n t o l i m i t a g r a n t t o papers was c o r r e c t ( ID 61, 

l a s t paragraph on page). 

WHEREFORE, P r o t e s t a n t , C o u r i e r U n l i m i t e d , I n c . prays your 

Honorable Commiss i o n t o g r a n t the f o r e g o i n g Exceptions and t o modify 

the g r a n t of a u t h o r i t y by the A d m i n i s t r a t i v e Law Judge so t h a t i t 

conforms t o the l i m i t s of the p r o o f , o f f e r e d and p r e s e n t e d . 

R e s p e c t f u l l y Submitted 

COURIER UNLIMITED, INC. 

Raymo/d A. T h i s ' t l e , J r . 
A t t o r n e y f o r P r o t e s t a n t 
206B Benson East 
100 Old York Road 
Jenkintown, PA 19 046 

- 15 -



CERTIFICATE OF SERVICE 

The undersigned hereby c e r t i f i e s t h a t on the date 

i n d i c a t e d below, he served a copy o f the f o r e g o i n g Exceptions t o 

I n i t i a l D e c i s i o n upon a l l known p a r t i e s of r e c o r d , or t h e i r c o u n s e l , 

at t h e i r proper addresses as i n d i c a t e d below and upon the 

A d m i n i s t r a t i v e Law Judge, by p l a c i n g a copy t h e r e o f w i t h the Un i t e d 

S t a t e s P o s t a l S e r v i c e , f i r s t - c l a s s postage, p r e p a i d : 

Honorable Robert A. C h r i s t i a n s o n 
A d m i n i s t r a t i v e Law Judge 
PA P u b l i c U t i l i t y Commission 
P. 0. Box 3265 
H a r r i s b u r g , PA 17105-3265 

K e i t h B. F i c k e l , E s q u i r e 
F a r r & Cunningham, P.C. 
P. 0. Box 1855 
2320 Nort h Second S t r e e t 
H a r r i s b u r g , PA 17105 

Dated at Jenkintown, PA, t h i s 5th day of January, 1993. 

^Saymdnd A. T h i s t l e , J r . 
A t t o r n e y f o r P r o t e s t a n t 

DUE DATE OF EXCEPTIONS: 
January 8, 1993 

DATE POSTED WITH U.S.POSTAL 
RECEIPT #3817 ATTACHED 
TO ORIGINAL J 

January 5, 1993 



ORIGINAL f 

IN RE; 

APPLICATION OF 
TOWAWAY EXPRESS, INC. 

PENNSYLVANIA PUBLIC 
UTILITY COMMISSION 

NO. A-00106208, FOOl, Am-A 

FEB 1? ^ 
Pub l i c UMlTi 'y Cam^;3i-lcn 

SECRETARY'S BUREAU 
Information Control DWlsioti 

REPLY BRIEF OF APPLICANT, TOWAWAY EXPRESS, 
TO EXCEPTIONS FILED BY PROTESTANT. 

COURIER UNLIMITED, INC. 

Submitted by: 

Ke i t h B. F i c k e l , Esquire 
Farr & Cunningham, P.C. 
2320 North Second S t r e e t 
P.O. Box 1855 
Harrisburg, PA 17105-1855 
(717) 238-6570 
(Attorneys f o r Ap p l i c a n t ) 



TABLE OF CONTENTS 

I . STATEMENT OF THE CASE 

I I . SUMMARY 

I I I . SUMMARY OF TESTIMONY 

IV. ISSUES 

A. WHETHER THE ADMINISTRATIVE LAW JUDGE 
CORRECTLY APPLIED THE APPLICABLE LAW IN 
MOTOR CARRIER CASES OF THIS NATURE IN 
GRANTING APPLICANT STATEWIDE AUTHORITY, 
SUBJECT TO CERTAIN LIMITATIONS, TO 
TRANSPORT BUSINESS RECORDS IN PAPER AND 
MAGNETIC FORM? 

B. WHETHER APPLICANT HAS SUCCES S FULLY MET 
ITS BURDEN OF PROOF IN ESTABLISHING THAT 
ITS PROPOSED SERVICE WILL SERVE A 
USEFUL PUBLIC PURPOSE, RESPONSIVE TO A 
PUBLIC DEMAND OR NEED? 

V. ARGUMENT . 

V I . CONCLUSION 

9 

18 

l l 

FEB j •'Hi 

RECE/VED 
FEB 1 7 1993 



IN RE: 

APPLICATION OF 
TOWAWAY EXPRESS, INC. 

PENNSYLVANIA PUBLIC 
UTILITY COMMISSION 

NO. A-00106208, FOOl, Am-A 

REPLY BRIEF OF APPLICANT, TO EXCEPTIONS 
FILED BY PROTESTANT. COURIER UNLIMITED. INC. 

I . STATEMENT OF THE CASE 

App l i c a n t , Towaway Express, Inc., ("Towaway") operates 

under a u t h o r i t y issued by the Pennsylvania Public U t i l i t y 

• '• Commission a t the above-referenced f i l e number. Towaway has 

operated under such a u t h o r i t y f o r over s i x (6) years. On 

February 10, 1992, Towaway f i l e d an A p p l i c a t i o n f o r Motor 

C a r r i e r C e r t i f i c a t e or Permit seeking t o amend i t s a u t h o r i t y 

t o t r a n s p o r t business records i n magnetic, m i c r o f i l m and 

paper form w i t h i n Pennsylvania. 

Two (2) p r o t e s t s were f i l e d t o the requested amendment 

of a u t h o r i t y . One p r o t e s t was f i l e d by Hatboro D e l i v e r y 

Service, I n c . , and the other p r o t e s t was f i l e d by Courier 

U n l i m i t e d , Inc. The p r o t e s t of Hatboro D e l i v e r y was 

resolved by agreement. A f t e r a s e r i e s o f proposals and 

e x t e n s i v e n e g o t i a t i o n s , the p r o t e s t f i l e d by Courier 

U n l i m i t e d , I n c . , could not be resolved and the matter was 

scheduled f o r hearing. 



The i n i t i a l hearing i n t h i s matter was held on J u l y 21, 

1992, b e f o r e t h e Honorable Robert A. C h r i s t i a n s o n , 

A d m i n i s t r a t i v e Law Judge. The hearing was continued u n t i l 

August 28, 1992, when the case of the Prot e s t a n t was 

presented. Following the completion of the Protestant's 

case on August 28, the record was closed. 

Pursuant t o a l e t t e r from Judge Christianson of 

September 16, 1992, i n i t i a l B r i e f s were t o be f i l e d w i t h i n 

t h i r t y (30) days from t h e date o f t h a t l e t t e r . 

Subsequently, the p a r t i e s had twenty (20) days from October 

16, 1992, i n which t o f i l e Reply B r i e f s . 

On January 8, 1993, an I n i t i a l Decision was issued by 

A d m i n i s t r a t i v e Law Judge Robert A. Christianson. I n h i s 

I n i t i a l D e c i s i o n , Judge C h r i s t i a n s o n determined t h a t 

A p p l i c a n t , Towaway Express, had met i t s burden of proof i n 

s u s t a i n i n g i t s A p p l i c a t i o n f o r Motor Common C a r r i e r 

a u t h o r i t y , and t h a t Towaway Express should be granted 

statewide a u t h o r i t y t o t r a n s p o r t business records i n paper 

and magnetic form. 

On February 5, 1993, Protestant, Courier U n l i m i t e d , 

f i l e d E x c e p t i o n s t o t h e i n i t i a l d e c i s i o n issued by 

A d m i n i s t r a t i v e Law Judge Christianson. This B r i e f i s 

Applicant's r e p l y t o the Exceptions f i l e d by Pr o t e s t a n t . 



I I . SUMMARY 

Towaway Express, I n c . c u r r e n t l y o p e r a t e s under 

Pennsylvania Public U t i l i t y A u t h o r i t y and has so operated 

f o r over s i x (6) years. Towaway has had no service 

f a i l u r e s , s a f e t y v i o l a t i o n s or other v i o l a t i o n s . Towaway 

has an e x c e l l e n t f i n a n c i a l c o n d i t i o n . The company has an 

extensive f l e e t of v e h i c l e s and has the immediate a b i l i t y t o 

o b t a i n as many more as i s necessary t o meet the increased 

t r a n s p o r t a t i o n needs which w i l l accompany the a d d i t i o n a l 

a u t h o r i t y . 

Towaway has h i g h l y q u a l i f i e d personnel employed i n i t s 

operation i n Mr. Thomas Sheaffer and Mr. K a r l Mundis, and 

has a f u l l - t i m e s a f e t y d i r e c t o r and f u l l - t i m e mechanics. 

These i n d i v i d u a l s w i l l be able t o operate the company i n an 

e f f e c t i v e and e f f i c i e n t manner. 

The need f o r the service which Towaway seeks t o provide 

has been c l e a r l y demonstrated by testimony from the 

s u p p o r t i n g s h i p p e r s . The i n d i v i d u a l s who t e s t i f i e d 

represent a broad spectrum of i n d u s t r i e s and businesses and 

i d e n t i f i e d statewide t r a n s p o r t a t i o n needs. 

The burden of proof having been met by Towaway and not 

r e b u t t e d by the Protestant, the a u t h o r i t y requested by 

Towaway must be granted and issued i n i t s e n t i r e t y . 



I I I . SUMMARY OF TESTIMONY 

Thomas Sheaffer, President of Towaway, t e s t i f i e d as t o 

t h e o v e r a l l q u a l i f i c a t i o n s regarding f i t n e s s t e c h n i c a l 

a b i l i t y and f i n a n c i a l a b i l i t y of Towaway t o perform under 

the requested a u t h o r i t y . Mr. Sheaffer i s the President and 

Chief Executive O f f i c e r of Towaway. (N.T. p.6) Towaway i s 

a t r a n s p o r t a t i o n company c u r r e n t l y o p e r a t i n g under 

Pennsylvania P u b l i c U t i l i t y Commission A u t h o r i t y and 

I n t e r s t a t e Commerce Commission A u t h o r i t y as a common 

c a r r i e r . (N.T. p.6) Under i t s c u r r e n t a u t h o r i t y , Towaway 

operates throughout the e n t i r e s t a t e of Pennsylvania w i t h a 

few r e s t r i c t i o n s as st a t e d i n i t s a u t h o r i t y . (N.T. p. 6) 

Mr. Sheaffer has been involved i n the t r a n s p o r t a t i o n 

business f o r over twenty two (22) years. (N.T. p.8) 

Over the years, Mr. Sheaffer has been i n v o l v e d i n 

vario u s types of systems of t r a n s p o r t a t i o n . (N.T. p.8) 

Through h i s extensive experience, he has found t h a t a 

c e n t r a l d i s p a t c h i n g system i s most e f f i c i e n t and cost 

e f f e c t i v e and plans t o use t h i s type of system f o r the 

a u t h o r i t y which he i s seeking. (N.T. p.8) 

I n i t s c u r r e n t operation, Towaway has approximately 

f i f t y f i v e (55) operating u n i t s . (N.T. p.9) I n a d d i t i o n t o 



t h e u n i t s which i t c u r r e n t l y uses f o r i t s present 

operations, Towaway also owns several u n i t s which i t w i l l 

use i n the operation of the a d d i t i o n a l a u t h o r i t y . (N.T. 

p. 9) A d d i t i o n a l v e h i c l e s can be r e a d i l y obtained through 

leases through a Lease Agreement which Towaway already has 

i n place w i t h Hertz Penske. (N.T. p.9) Further, Towaway 

has plans t o purchase an a d d i t i o n a l twelve (12) u n i t s . 

(N.T. p.30) 

F i n a l l y , Towaway has i t s own se r v i c e f a c i l i t i e s and 

maintenance f a c i l i t i e s along w i t h in-house mechanics. (N.T. 

p.12) 

The f i n a n c i a l p o s i t i o n of Towaway i s e x c e l l e n t . (N.T. 

p. 9) Any f i n a n c i a l outlays r e q u i r e d as a r e s u l t o f the 

a d d i t i o n a l a u t h o r i t y can be e a s i l y met by Towaway. Towaway 

has s u f f i c i e n t l i n e s o f c r e d i t and cash reserves. (N.T. 

p.10) 

Towaway's performance on the road i s also e x c e l l e n t . 

Since Towaway f i r s t obtained a u t h o r i t y from the Pennsylvania 

Public U t i l i t y Commission, i t has s u f f e r e d no service 

f a i l u r e s . (N.T. p.17) Further, Towaway has i n place an 

e x c e l l e n t s a f e t y program. Towaway employs a f u l l - t i m e 

d i r e c t o r of s a f e t y . (N.T. p.13) The s a f e t y manual of 

Towaway i s used as a model by other c a r r i e r s as an example 



of the type of sa f e t y requirements other c a r r i e r s should 

look f o r w i t h t h e i r d r i v e r s and operators. Towaway has 

never been c i t e d f o r any s a f e t y v i o l a t i o n s or other 

v i o l a t i o n s . (N.T. p.159) (N.T. p.14) Towaway has had no 

d i f f i c u l t y serving the e n t i r e s t a t e under the a u t h o r i t y 

which i t c u r r e n t l y has. (N.T. p.18) 

The testimony of K a r l Mundis, D i r e c t o r o f Operations 

f o r Towaway, shows t h a t he i s capable of managing t he day-

to-day operations which would be involved i n the a u t h o r i t y 

being sought by Towaway. Mr. Mundis has over twenty f i v e 

(25) years experience i n the computer f i e l d . (N.T. p.151) 

He also was Vice-President of i n f o r m a t i o n processing f o r 

Pennsylvania Blue Shield. (N.T. p.151) He has knowledge 

regarding the requirements f o r the t r a n s p o r t a t i o n and 

storage of magnetic tapes and m i c r o f i l m . (N.T. p.154) 

Further, he has demonstrated t h a t he had the a b i l i t y t o 

su c c e s s f u l l y organize and run a business as he i s c u r r e n t l y 

operating a business which provides v a r i o u s services t o 

insurance companies, law f i r m s and other businesses. (N.T. 

p.146, 147, 148) 

Towaway p r e s e n t e d t e s t i m o n y i n s u p p o r t o f i t s 

A p p l i c a t i o n from a wide range of businesses. These 

businesses included data processing and computer businesses. 



(N.T. p.35, 54) Other businesses included the l e g a l 

p r o f e s s i o n , (N.T. p.57) the communications i n d u s t r y , (N.T. 

p. 75) a medical r e h a b i l i t a t i o n f i r m , (N.T. p.88) a 

manufacturing f i r m , (N.T. p.110) a packaging company, (N.T. 

p. 31) and insurance companies. (N.T. p.66, 94, 119, 140) 

Each supporting shipper t e s t i f i e d as t o a need f o r the 

ser v i c e which i s t o be provided by Towaway pursuant t o i t s 

A p p l i c a t i o n f o r A u t h o r i t y . (N.T. p.36, 54, 58, 67, 77, 90, 

95, 111, 120, 134, 143) Many of these supporting witnesses 

have extensive knowledge not only of t h e i r own business and 

t h e i r own t r a n s p o r t a t i o n needs, but also through experience, 

have knowledge of the t r a n s p o r t a t i o n needs of t h e i r 

i n d u s t r i e s i n general. (N.T. p.37, 60, 68, 97, 123) 

A l l supporting shippers t e s t i f i e d as t o the need and 

de s i r e f o r safe, r e l i a b l e and e f f i c i e n t s e r v i c e . (N.T. 

p.48, 49, 59, 68, 78, 96, 111, 112, 123, 135, 143) 

Each supporting shipper t e s t i f i e d as t o the geographic 

t e r r i t o r y of t h e i r t r a n s p o r t a t i o n needs. The cumulative 

testimony of each of the shippers demonstrates a need f o r 

t r a n s p o r t a t i o n t h r o u g h o u t t h e e n t i r e Commonwealth of 

Pennsylvania. (N.T. p.36, 41, 55, 58, 67, 71, 77, 84, 85, 

86, 90, 105, 108, 110, 123, 133, 141) 



IV. ISSUES 

A. WHETHER THE ADMINISTRATIVE LAW JUDGE CORREGTLY 
APPLIED THE APPLICABLE LAW IN MOTOR CARRIER CASES 
OF THIS NATURE IN GRANTING APPLICANT STATEWIDE 
AUTHORITY, SUBJECT TO CERTAIN LIMITATIONS, TO 
TRANSPORT BUSINESS RECORDS IN PAPER AND MAGNETIC 
FORM? 

Suggested answer i n the a f f i r m a t i v e . 

B. WHETHER APPLICANT HAS SUCCESSFULLY MET ITS BURDEN 
OF PROOF IN ESTABLISHING THAT ITS PROPOSED SERVICE 
WILL SERVE A USEFUL PUBLIC PURPOSE, RESPONSIVE TO 
A PUBLIC DEMAND OR NEED? 

Suggested answer i n the a f f i r m a t i v e . 



V. ARGUMENT 

A. THE ADMINISTRATIVE LAW JUDGE CORRECTLY APPLIED THE 
APPLICABLE LAW IN MOTOR CARRIER CASES OF THIS 
NATURE IN GRANTING APPLICANT STATEWIDE AUTHORITY, 
SUBJECT TO CERTAIN LIMITATIONS, TO TRANSPORT 
BUSINESS RECORDS IN PAPER AND MAGNETIC FORM. 

Applicants f o r motor common c a r r i e r a u t h o r i t y bear the 

burden of e s t a b l i s h i n g t h a t the f o l l o w i n g e v i d e n t i a r y 

c r i t e r i a , promulgated by the Pennsylvania Public U t i l i t y 

Commission, have been met: 

(a) An a p p l i c a n t s e e k i n g motor common c a r r i e r 
a u t h o r i t y has a burden of demonstrating t h a t the 
approval of the a p p l i c a t i o n w i l l serve a u s e f u l p u b l i c 
purpose, responsible t o a p u b l i c demand or need. 

(b) An a p p l i c a n t s e e k i n g motor common c a r r i e r 
a u t h o r i t y has the burden of demonstrating t h a t i t 
possesses the t e c h n i c a l and f i n a n c i a l a b i l i t y t o 
p r o v i d e t h e proposed s e r v i c e , and, i n a d d i t i o n , 
a u t h o r i t y may be wi t h h e l d i f the record demonstrates 
t h a t the a p p l i c a n t lacks a propensity t o operate s a f e l y 
and l e g a l l y . 

52 Pa. Code §41.14 (a) and ( b ) . 

I n h i s I n i t i a l Decision, A d m i n i s t r a t i v e Law Judge 

Christianson ( h e r e i n a f t e r "ALJ"), acknowledged t h a t the main 

focus of t h i s proceeding has been on issues r e l a t i n g t o 

§41.14 ( a ) , t o p u b l i c demand or need. ( I n i t i a l Decision a t 

54). A p p l i c a n t , Towaway Express, provided several witnesses 

who t e s t i f i e d as t o an immediate need f o r t r a n s p o r t a t i o n 

services of the type which Towaway i s seeking a u t h o r i t y f o r . 

The P r o t e s t a n t , however, has argued t h a t the evidence does 
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not support a statewide g r a n t of a u t h o r i t y , but a t most, 

supports a u t h o r i t y which i s l i m i t e d t o the p a r t i c u l a r needs 

of the supporting shippers. ( I n i t i a l Decision a t 54). 

Applying the e v i d e n t i a r y c r i t e r i a necessary t o s a t i s f y 

§41.14(a) as i n t e r p r e t e d by the Public U t i l i t y Commission i n 

Blue B i r d Coach Lines, I nc.. 72 Pa. P.U.C. 262 (1990), the 

ALJ c o r r e c t l y concluded i n h i s I n i t i a l Decision t h a t 

Towaway Express has s a t i s f i e d i t s e v i d e n t i a r y burden under 

52 Pa. Code §41.14(a). ( I n i t i a l Decision a t 63, 67). 

There are several ma j or holdings i n the Blue B i r d 

d e c i s i o n , a l l of which were addressed by the ALJ i n h i s 

I n i t i a l Decision, c o n t r a r y t o the argument r a i s e d i n 

Protestant's F i r s t Exception. (Protestant Exception a t 

p.3). Three of the holdings, however, were p a r t i c u l a r l y 

addressed i n the' I n i t i a l Decision as they s p e c i f i c a l l y 

s t a t e what c r i t e r i a the a p p l i c a n t must s a t i s f y i n order t o 

procure Commission a u t h o r i t y . F i r s t , an a p p l i c a n t f o r motor 

common c a r r i e r a u t h o r i t y sustains i t s burden of proof under 

52 Pa. Code §41.14(a) when, through r e l e v a n t , p r o b a t i v e , 

competent and c r e d i b l e evidence, i t has shown t h a t the 

proposed s e r v i c e s w i l l s a t i s f y w i t n e s s e s 1 a s s e r t e d 

t r a n s p o r t a t i o n demand or need. (This f i r s t h o l d i n g 

conforms w i t h an i n d i s p u t a b l e and long-standing benchmark i n 

motor c a r r i e r cases, t h a t a c e r t i f i c a t e o f p u b l i c 
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convenience w i l l be issued t o an a p p l i c a n t only i f the 

a p p l i c a n t e s t a b l i s h e s t h a t the approval of the a p p l i c a t i o n 

w i l l serve a u s e f u l purpose responsible t o a p u b l i c need or 

demand. See e.g., Seaboard Tank Lines. I n c . v. Pennsvlvania 

Public U t i l i t y Commission f 93 Pa. Cmwlth. a t 613, 5G2 A.2d 

768 (1985); Blue B i r d , supra., a t 274). Second, supporting 

witnesses must a r t i c u l a t e a demand or need f o r the type of 

ser v i c e embodied i n the a p p l i c a t i o n . Blue B i r d , a t 274. 

T h i r d , a r e p r e s e n t a t i v e sampling of the p u b l i c i s expected 

and the scope of a u t h o r i t y granted should correspond w i t h 

i d e n t i f i e d o r i g i n and d e s t i n a t i o n p o i n t s . I d . 

The supporting shippers who were present and t e s t i f i e d 

on beha l f of Towaway a l l t e s t i f i e d as t o an immediate need 

f o r t r a n s p o r t a t i o n services of the type which Towaway i s 

seeking a u t h o r i t y f o r . Each shipper has i n d i c a t e d t h a t i t 

intends t o use Towaway f o r i t s shipping needs once the 

a p p l i c a n t has been granted i t s a u t h o r i t y . F i n a l l y , the 

s u p p o r t i n g s h i p p e r s who were p r e s e n t and t e s t i f i e d 

c o n s t i t u t e d a r e p r e s e n t a t i v e sampling of the p u b l i c who 

would b e n e f i t from Towaway's proposed s e r v i c e . Having 

s a t i s f i e d the e v i d e n t i a r y c r i t e r i a set f o r t h i n Blue B i r d , 

t h e ALJ was c o r r e c t i n c o n c l u d i n g t h a t Towaway•s 

A p p l i c a t i o n should be granted. 
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The major argument which Protestant repeatedly r a i s e s , 

i n i t s Exceptions t o the I n i t i a l Decision, i s t h a t the ALJ 

err e d i n applying the e v i d e n t i a r y c r i t e r i a s e t f o r t h i n Blue 

B i r d , and consequently, erred i n h i s de c i s i o n t o grant 

Towaway' s A p p l i c a t i o n f o r statewide a u t h o r i t y . Such 

p o s i t i o n i s unfounded, however, i n l i g h t of the testimony of 

Applicant's supporting witnesses. 

I n h i s I n i t i a l Decision, the ALJ reviewed each 

witnesses' testimony and analyzed the same i n r e l a t i o n t o 

the e v i d e n t i a r y c r i t e r i a set f o r t h i n Blue B i r d . ( I n i t i a l 

Decision pp. 57-61). The ALJ d i d f i n d t h a t Applicant's 

s u p p o r t was s u b s t a n t i a l . ( I n i t i a l Decision p. 62) 

(Emphasis added) . I t i s important t o note t h a t Blue B i r d 

does not r e q u i r e an App l i c a n t t o put forward "overwhelming" 

evidence t o support i t s A p p l i c a t i o n f o r motor common c a r r i e r 

a u t h o r i t y . Rather, Blue B i r d s t a t e s t h a t when, through 

r e l e v a n t , p r o b a t i v e , competent and c r e d i b l e evidence of 

record, a motor common c a r r i e r a p p l i c a n t has shown t h a t the 

app l i c a n t ' s proposed service w i l l s a t i s f y the supporting 

witnesses * asserted t r a n s p o r t a t i o n demand or need, the 

a p p l i c a n t has sustained i t s burden of proof under subsection 

41.14(a). 
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C e r t a i n l y , the Applicant d i d not e s t a b l i s h t h a t a need 

e x i s t s i n every square m i l e w i t h i n the Commonwealth of 

Pennsylvania, however, such requirement i s not the law. 

Contrary t o Protestant's Exception Number Nineteen, a l l t h a t 

Blue B i r d r e q u i r e s o f the a p p l i c a n t i s t h a t t h e supporting 

witnesses i d e n t i f y Pennsylvania o r i g i n and d e s t i n a t i o n 

p o i n t s between which they r e q u i r e t r a n s p o r t a t i o n , and these 

p o i n t s must correspond w i t h the scope o f operating t e r r i t o r y 

s p e c i f i e d i n the a p p l i c a t i o n . Blue B i r d , a t 274. An 

a p p l i c a n t i s not r e q u i r e d t o show a demand f o r i t s service 

a t every p o i n t w i t h i n the proposed t e r r i t o r y , but r a t h e r , i t 

i s s u f f i c i e n t t h a t the necessity g e n e r a l l y e x i s t w i t h i n the 

scope of the operating t e r r i t o r y . See, P u r o l a t o r Courier 

Corp. v. Pennsvlvania Public U t i l i t y Commission. 51 Pa. 

Cmwlth. 377, 414 A.2d 450 (1980). 

I n h i s I n i t i a l Decision, the A d m i n i s t r a t i v e Law Judge 

reviewed the testimony of Applicant's witnesses and made the 

f o l l o w i n g determination i n regard t o the "need" f o r the 

operating t e r r i t o r y : 

Most of the support i s from shippers i n the 
Harrisburg area. However, other p o i n t s (such as 
Lancaster and Beaver F a l l s ) are included. Many 
d e s t i n a t i o n p o i n t s , s u b s t a n t i a l l y throughout 
Pennsylvania were mentioned. Both outgoing and 
incoming a u t h o r i t y i s needed by several witnesses 
. . . Statewide a u t h o r i t y would tend t o increase 
A p p l i c a n t 1 s e f f i c i e n c y and b e t t e r serve the 
p u b l i c . 
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( I n i t i a l Decision, p. 62). (Emphasis added) 

Thus, t h e A d m i n i s t r a t i v e Law Judge, having concluded 

t h a t there was proof i n the record of a p u b l i c demand and 

need f o r Towaway1s proposed service between s p e c i f i e d 

i n t r a s t a t e p o i n t s , as re q u i r e d by Blue B i r d , was c o r r e c t i n 

g r a n t i n g Towaway's statewide a u t h o r i t y . 

B. APPLICANT HAS SUCCESSFULLY MET ITS BURDEN OF PROOF 
IN ESTABLISHING THAT ITS PROPOSED SERVICE WILL 
SERVE A USEFUL PUBLIC PURPOSE, RESPONSIVE TO A 
PUBLIC DEMAND OR NEED. 

The supporting shippers who were present and t e s t i f i e d 

on behalf of Towaway a l l t e s t i f i e d as t o an immediate need 

f o r t r a n s p o r t a t i o n services o f the type which Towaway i s 

seeking a u t h o r i t y f o r . Each shipper i n d i c a t e d t h a t i t 

intends t o use Towaway f o r i t s shipping needs once the 

Appl i c a n t has been granted i t s a u t h o r i t y . The needs 

demonstrated and t o be served by Towaway are common not j u s t 

t o the i n d i v i d u a l s who t e s t i f i e d , but t o a l l s i m i l a r 

businesses throughout the s t a t e , and the witnesses presented 

by Towaway were merely a re p r e s e n t a t i v e sampling of the 

p u b l i c t h a t w i l l use the Applicant's proposed service 

w i t h i n the t e r r i t o r y encompassed by the A p p l i c a t i o n . See, 

Pur o l a t o r Courier Corp. v. Pennsvlvania Public U t i l i t y 

Commission, 51 Pa. Cmwlth. 377, 414 A.2d 450 (1980). 

14 



Towaway's supporting evidence demonstrates t h a t a need 

e x i s t s f o r t r a n s p o r t a t i o n service i n every county of 

Pennsylvania. Mr. Terry Bride, o f S o l u t i o n Technologies, 

needs s e r v i c e i n every county. (N.T. p.41). Mr. James 

Bower needs s e r v i c e f o r the middle and eastern p a r t of the 

s t a t e . (N.T. p.90). Mr. Thomas Rimby needs s e r v i c e f o r a l l 

the middle and western p a r t of the s t a t e . (N.T. p.141). 

The other supporting shippers t e s t i f i e d as t o s i m i l a r needs. 

C l e a r l y , the testimony presented e s t a b l i s h e s the p u b l i c 

demand and need f o r services t o be provided by Towaway. 

P r o t e s t a n t , i n i t s Exceptions, argues t h a t Towaway's 

supporting witnesses have not est a b l i s h e d a statewide need 

f o r the proposed service of Towaway, and i n a s e r i e s of 

mi s c h a r a c t e r i z a t i o n s of the witness testimony, a t t a c k s the 

ALJ f o r f i n d i n g t h e c o n t r a r y . The most b l a t a n t 

m i s c h a r a c t e r i z a t i o n by Protestant i s i n regard t o the 

testimony of Michael J. Cleary. (Protestant Exception 

Three, p. 4-5). Protestant i n c o r r e c t l y reproduces Mr. 

Cleary's testimony as f o l l o w s : 

The A d m i n i s t r a t i v e Law Judge ignores Mr. 
Cleary's testimony t h a t shipper has not 
had a need (N.T. p. 92); t h a t he could 
have used i t [ t h e proposed s e r v i c e ] 
yesterday {07/2 0/92}, but he was not 
au t h o r i z e d ; the people i n the home 
services would have t o go through t h e i r 
supervisors. (N.T. p.92-93). 

(Protestant Exception Three, p.5), (Emphasis added). 
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A c u r s o r y r e v i e w o f Mr. Cleary's testimony as 

memorialized i n the t r a n s c r i p t , reveals t h a t P r o t e s t a n t has 

misstated Mr. Cleary's testimony and taken p o r t i o n s of h i s 

testimony out of context. Mr. Cleary a c t u a l l y t e s t i f i e d as 

f o l l o w s : 

I have discussed i t [Towaway* s s e r v i c e ] 
w i t h several people. We have not had a 
need y e t . We would have [had a need] 
yesterday, but I was not involved t o 
authorize. 

(N.T. p.92-93), (Emphasis added). 

Mr. Cleary f u r t h e r t e s t i f i e d t h a t people i n h i s company 

would have t o go through t h e i r supervisors, who he also 

supervises, i f they wished t o use Towaway's s e r v i c e . (N.T. 

p.93), (Emphasis added). C l e a r l y , as the A d m i n i s t r a t i v e Law 

Judge c o r r e c t l y noted i n h i s I n i t i a l Decision, Mr. Cleary, 

as President of h i s own company, has the a u t h o r i t y t o use 

the c a r r i e r of h i s choice. ( I n i t i a l Decision p.55). 

The m i s c h a r a c t e r i z a t i o n o f Michael J. Cleary's 

t e s t i m o n y i s o n l y one example o f t h e s e v e r a l 

m i s c h a r a c t e r i z a t i o n s t h a t Protestant has employed t o support 

i t s Exceptions. One only has t o review the a c t u a l hearing 

t r a n s c r i p t , however, t o r e a l i z e t h a t P r o t e s t a n t has g r o s s l y 
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misstated and taken out of context the testimony of 

Towaway's witnesses which otherwise c l e a r l y lend support 

and provide the necessary e v i d e n t i a r y c r i t e r i a set f o r t h i n 

Blue B i r d . I n l i g h t of the evidence revealed i n the a c t u a l 

hearing t r a n s c r i p t , the ALJ was c o r r e c t i n concluding t h a t 

A p p l i c a n t had sustained i t s burden of proof, and t h a t the 

grant of statewide a u t h o r i t y t o t r a n s p o r t business records 

i n paper and magnetic form was appropriate. 
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V I . CONCLUSION 

WHEREFORE, A p p l i c a n t , Towaway E x p r e s s , I n c . , 

r e s p e c t f u l l y requests t h a t your Honorable Commission f i n d i n 

favor of the A d m i n i s t r a t i v e Law Judge's I n i t i a l Decision, 

and grant Applicant the a u t h o r i t y t o t r a n s p o r t business 

r e c o r d s i n paper and magnetic form throughout the 

Commonwealth of Pennsylvania. 

R e s p e c t f u l l y submitted, 

FARR & CUNNINGHAM, P.C. 

Date: 
Kei t T h / f e . ^ i ^ k e i , Esqu 
I.D./#47207 '#4 
2320 North Second S t r e e t 
P.O. Box 1855 
Harrisburg, PA 17105-1855 
(717) 238-6570 
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